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Def endant -Appel | ant . Clerk of Suprene Court

REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, State v. Payano, 2008 W App

74, 312 Ws. 2d 224, 752 N W2d 378, reversing Tony Payano's
(Payano) convictions for one count of second-degree reckless
injury while using a dangerous weapon, contrary to Ws. Stat.
§8§ 940.23(2)(a) and 939.63 (2007-08),! and two counts of second-
degree recklessly endangering safety while using a dangerous

weapon, contrary to Ws. Stat. 88 941.30(2) and 939.63. Payano

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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was convicted by a jury in MIwaukee County Circuit Court, with
Judge Karen E. Christenson presiding.

12 The State poses two issues for review

(1) Under State v. Sullivan, 216 Ws. 2d 768,
576 N.W2d 30 (1998), is "other acts" evidence
adm ssible for the purposes of providing context and
rebutting the defendant's sel f-defense claim when the
evidence was relevant to why police were at the
defendant's door, and when the -evidence was also
rel evant to what the defendant knew at that time?[?]

(2) Under Sullivan's i ndependent revi ew
doctrine, did the <court of appeals independently
search the record for other bases to sustain the
circuit court's discretionary decision to admt the
evi dence?

13 After careful ly consi dering t he facts and
circunstances, we conclude that the circuit court did not err in
admtting the "other acts" testinony of a confidential informant
about his observations of the defendant's possession of drugs
and a handgun in the defendant's apartnment on the day before the
police executed a no-knock search warrant at the apartnent. The
informant's testinony provided context for an incident in which
a police officer was shot by the defendant. It explained why
the police were at the defendant's apartnment, and it provided a
pl ausi bl e explanation of why the defendant fired his gun at a
police officer trying to enter the apartnent. The informant's

testinmony served to rebut the defendant's claim that he was

2 This question ultimately inplicates an evaluation of
rel evance under Ws. Stat. § 904.01 and unfair prejudice under
Ws. Stat. § 904.03.
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acting reasonably in defense of hinself and his famly. | t
provi ded a notive for the shooting.

14 The circuit court determned that (1) evidence of the
defendant's very recent involvenment with drugs and a gun at the
pl ace where the shooting occurred was offered for a proper
purpose under Ws. Stat. 8 904.04(2); (2) the evidence was
relevant under Ws. Stat. 8 904.01; and (3) the probative value
of the evidence was not substantially outweighed by the danger
of unfair prejudice under Ws. Stat. 8§ 904.03. The circuit
court did not erroneously exercise its discretion because it
reviewed the relevant facts, applied a proper standard of |aw,
and using a rational process, reached a reasonable concl usion.
We believe the circuit court offered a cogent explanation for
admtting the evidence in the circunstances presented.

15 Because of our decision on the first issue posed by
the State, we find it unnecessary to address the second issue.

16 Accordingly, we reverse the decision of the court of
appeal s.

| . BACKGROUND AND PROCEDURAL HI STORY®

17 This case involves the shooting of a MIwaukee police

officer during the execution of a no-knock search warrant.

Payano does not deny shooting the officer. He asserts that he

3 Unless otherwise stated, al | facts and testinony
referenced in this opinion cone from either the parties' briefs
to this court or the record from Payano's second trial. W are
not aware of any material difference between Payano's testinony
at his first trial and his testinony at his second trial.
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was acting reasonably in self defense and defense of others.
Thus, the facts in this case are critical.

18 In 2005, Payano, then 19, lived at 905 West Harrison
Avenue in M| waukee. He lived in Apartnment No. 4 on the second
floor of the building with his nother, Ovidia De Los Santos
(Ovidia), his father, and his sister. Hi s uncle, Juan Batista
(Juan), and his cousin, Joel Batista (Joel), lived in Apartnent
No. 2 on the first floor of the building. Payano' s appell ate
counsel describes Payano as "an inmmgrant from the Dom nican
Republic with limted English skills."

19 On the afternoon of OCctober 3, 2005, Payano returned
honme to 905 West Harrison Avenue with Juan and Joel. He went
upstairs to Apartnent No. 4 while Juan and Joel remained
out si de. The famly nenbers were situated in these positions
when two unmarked M | waukee police vehicles pulled up to the 905
address to execute a no-knock search warrant for weapons and
narcotics in Apartnment No. 4. Oficer Mchael Lutz (Oficer
Lutz), Oficer Jon Osowski (O ficer Osowski), and Oficer Rick
Sandoval (O ficer Sandoval) arrived in one unmarked vehicle.
Sergeant M chael Hartert (Sergeant Hartert) and Detective
Li eutenant M chael Dubis (Lieutenant Dubis) arrived in the other
vehi cl e. Sergeant Hartert was in full police uniform
Li eutenant Dubis was dressed in a suit and tie with his badge
fastened to his belt. The other three officers, including
Oficer Lutz, were in a "plain clothes capacity,” which

generally neans "jeans, a t-shirt, a full duty conplenent of
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guns, anmuni tion, bul | et proof vest, and [the] badge and
identification hanging around [the] neck."

110 Wen the police arrived, Joel immediately ran into the
building and up the stairs to Apartment No. 4. The officers,
not know ng whether Joel was the suspect ("Rico") naned in the
search warrant, chased after him The officers proceeded wth
weapons drawn. They claim that they yelled "Police," "Stop,
search warrant,” and "Hands up," both on the street and inside
the building. They claimthat these commands were nmade in both
Engl i sh and Spani sh.

11 In opposition, Payano clains that either he did not
hear or wunderstand the officers' comands. Payano testified
that he was in Apartnent No. 4 with his nother, Ovidia, when he
heard footsteps and screamng outside the door. Joel then
rushed into the apartnent, and Payano |ocked the door
According to Payano, Joel expressed fear upon entering the
apartnent, saying over and over, "It's not ne," and "They are
confusing ne with soneone.”" Payano testified that Joel did not
know how to answer his question: "Who is it?"

12 The officers arrived at Apartnent No. 4 and began to
break down the door while Joel was attenpting to hold it shut.
Payano testified that, as events unfol ded, Ovidia was crying and
scream ng hysterically and was unable to conply with Payano's
request that she call the police. Payano testified that he was
paying attention to the door of the apartnent, watching Joel

hol di ng t he door.
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He was asked at trial: "Did you know that the nen on

side of the door were police?" He answered: "I never

i magi ned that."

114

Q

>
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>

O

The questions to Payano continued as foll ows:

There comes a tinme that you do sonething to fend
of f these nen.

Yes.
What did you do?

After a few seconds when no one answered and the
door was breaking on both sides, | ran to get the
weapon that | had.

And where was that?

Under the sofa.

And t hen what did you do?

| ran, and | got near the door.

And at this point, was there still hitting on the
door ?

Never stopped hitting the door.
Was Joel sayi ng anyt hi ng?

As far as | renenber, "They are going to Kkill
us."

And t hen what did you do?

| said, | have no other choice. | have no ot her
solution, and according to the way they were
breaking the door like that they were not going

to spare us alive.
So what did you do?
| fired.
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According to Payano, neither he, Joel, nor Ovidia "realized that
the men at the door were, in fact, police officers.”
15 Payano's gunshot hit and wounded O ficer Lutz. Lut z

testified to the foll ow ng:

A | proceeded to the door. | announce "M | waukee
pol i ce. M | waukee police.” | have my gun in ny
ri ght hand extended before ne, and | have ny |eft
hand out to push open the door, and | start
pushing open the door as I'm yelling, "M Iwaukee
Police."

Q As you're pushing that door with the one hand and
hol ding your weapon in the other hand, what
happens next ?

A The door gets open approximately 12 inches. And
|"'m able to see a refrigerator to ny left, and |
see M. Payano leaning over the refrigerator
poi nting a gun at ne.

What happened t hen?

A It happened very quickly. Just as the door was
opened and | glanced, | didn't have the tinme to
bring my gun over. | heard one shot fired.

Q And the shot cane from where?

A M. Payano.

Q Who was partially behind the refrigerator?

A Yes. He took <concealing in front of the

refrigerator [ sic] and was up over t he
refrigerator.

Over the top of it?
Yes.

Q Was that [a] full height refrigerator or one that
wasn't a full?
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A It appeared to be a small or nedium size
refrigerator. It wasn't a full size larger
refrigerator.

Q So you coul d see his head over the top of it?

A Head and shoul ders and ar ms.

Q Then one shot. Were did it go?

A | didn't know where it hit initially. |  know
that I was — | fell backwards and |anded on ny
butt. | was then going to return fire and trying
to use a two handed grip, and in the nonment when
| brought ny gun up, | noticed that ny left arm
wasn't following ne. And when | | ooked behind,
could see it obviously was broken. It was bent

back, bent at a very awkward position, and then |
noticed I was bl eedi ng.

116 Oficer Lutz suffered severe damage to his left arm
H's injuries required three separate surgeries, leaving himwth
very poor nuscle strength in his arm Oficer Lutz was unable
to return to active duty because of his injuries.

117 Payano testified that, after shooting one tinme in

defense of hinself and his famly, the follow ng transpired:

A After 1 fired . . . | heard the gunshots being
returned. | fell to the ground because | thought
| had been shot several tines.

How many gunshots did you hear?

| heard about five or six.

From the ground then, where did you go?
| went to get ny nom

And where was your nonf?

> O >» O > O

On the ground scream ng nervous W thout being
abl e to speak.



No. 2007AP1042-CR

Q Did you and Joel and your nom then go to the
bat hr oont?

A Yes. | instructed them to go to the bathroom
because it was . . . the safest area where we

could avoid the bullets.

Q Wen the three of you got into the bathroom how
were you positioned in the bathroonf

A Well, first I put ny nomin the corner, and then
| got in and then Joel because |I said if we were
standing in front of the door they could shoot.

Q So you were[,] the three of you[,] in the
bat ht ub?

Correct.

Q Did your nmom — [y]ou have the tel ephone in your
hand?

Yes.
Q And did you call 911, Tony?

A. Yes.

(Cassette tape played.)[?]

Q M. Payano, was that you who called 911 and was
that you on the recording we just heard?

Yes.

Q At sone point after you call, you left the
bat hr oon?

Yes.

Q Wiy did you | eave the bat hroon?

* Neither the 911 recording nor a transcript of the call are
included in the record.
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A Because they knocked on the door and said,
"Police."

Q And before you left the bathroom did you put the
gun in the toilet tank?

Yes.
Wiy did you do that?

A Because the police arrived, and | [knew | had
fired the weapon].

118 After the shooting had ceased and the police were able
to secure the prem ses, Payano, Joel, and Ovidia were each
arrest ed. The police found no evidence of drugs, drug use, or
drug sales in the apartnent; they did |ocate the handgun Payano

used in the shooting, which had been placed in the tank of the

bat hroom toilet. No injuries other than Lutz's injury were
report ed.
119 Joel was "soaking wet" when he was arrested. At

trial, he testified, explaining his condition:
Q How did you get wet?

A When | heard that they were banging on the door |

heard [Ovidia] calling me . . . she said cone
over here to the bathroom to the bathroom We
went into the bathroom when | got into the

bathroomand | fell and | hit the faucet.
Q How did you fall exactly?

A | fell and I hit it with ny elbow |like that and
t he shower started going.

Q What were you doing when you fell?
| fell and the water fell on top of ne.
What exactly were you doing when you |ost your

bal ance and fell?

10
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| was—we were running towards the bat hroom
Whose idea was it to go into the bathroon?
Wen [Ovidial] said let's go into ny room

[ Payano] said no, so we went over to the
bat hr oom

You accidentally turned on the faucet when you
fell?

Yes.
That is how you got wet?

Yes.

Were you the only one in the tub when that
happened?

No.

Who el se was in the tub when this happened?
The three of us.

But you were the one that got wet?

| think [Payano] got wet also and [Ovidia] got
wet a little bit too but I was |ooking forward.

Was anybody flushing the toilet when you ran into
t he bat hroon?

No.

Were any of the faucets already on when you ran
into the bat hroon?

11
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Q Anybody flushing drugs when you ran into the
bat hr oon??

What drugs, we didn't have any.

Did you flush any drugs when you ran into the
bat hr oont?

A No, | have never dealt wth drugs.

20 Payano was charged with three offenses: one count of
first-degree reckless injury while arned, a Cass D Felony, in
violation of Ws. Stat. 88 940.23(1)(a) and 939.63, and two
counts of first-degree recklessly endangering safety while
arnmed, a Class F Felony, in violation of Ws. Stat. 88 941.30(1)
and 939. 63.

21 Payano's first trial began on February 13, 2006, and
| asted through February 20. Payano never denied shooting and
injuring Oficer Lutz. I nstead, he asserted an affirmative
defense, arguing that his shooting was notivated by self-defense
and the defense of others, specifically Joel and Ovidia.
Payano's counsel summarized the issue to the circuit court
during the final pre-trial proceedings before Payano's first

trial:

| think essentially this [cones] down to a factual
i ssue, the factual issue being whether at the tinme the
nonuni form police officers were in the process of
breaking down the door to the apartnent where the
Def endant was |ocated, they did or did not properly
and adequately announce thenselves as police officers
such that when he fired the shot, he knew their
identity or whether he reasonably believed that they
were, as [Joel] advised him unknown persons w el ding
guns threatening to kill him | believe in sum and
substance, that is the essence of the case.

12
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122 Utimately, the outconme of the trial turned on whet her
the jury believed Payano's version of the story—that he was
acting in self-defense and the defense of others—er whether it
believed the prosecution's versi on—that Payano fired the gun to
"buy" extra time so he could flush any evidence of drugs, which
according to the search warrant were believed to be present in
t he apartnent.

123 The jury deliberated from 1:00-5:20 p.m on Friday,
February 17, 2006, and it returned on Mnday norning, February
20, at 8:30 a.m At 1:20 p.m, the jury inforned the circuit
court that it was unable to reach a unani nous verdict on any of
the charges. Judge Christenson declared a mstrial and
adj ourned the matter for further future proceedi ngs.

124 In June 2006, Payano was retried for the sane three
offenses in a jury trial wth Judge Christenson presiding.
Al though there was no newy discovered evidence, the prosecution
changed its trial strategy and asked that the circuit court
admt other acts evidence that it had not used in the first
prosecuti on. Specifically, the prosecution asked the court to
admt into evidence the testinony of a confidential informant,
Jason Kojis (Kojis), and the information he provided to Oficer
Lutz that was the basis for the no-knock search warrant.

125 On June 20, 2006, after the jury was inpaneled but
before opening statenents, the court conducted a Sullivan®

hearing in chanbers to determ ne whether the other acts evidence

®> State v. Sullivan, 216 Ws. 2d 768, 576 N.W2d 30 (1998).

13
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proffered by the prosecution should be admtted, and if so, for
what pur pose.

126 In making its offer of proof, the prosecution reveal ed
a |ot about Kojis. First, the prosecution noted that Kojis was
a convicted crimnal who had "a working relationship” wth
Oficer Lutz and that he had provided Oficer Lutz wth
information in exchange for noney on several past occasions.
The prosecution then questioned Kojis in detail about what he
had reportedly witnessed on October 2, 2005, the day before the
shooting incident at 905 West Harrison Avenue.

127 Kojis explained that his presence in Apartnment No. 4
was not drug related. He had gone to the apartnent with a
friend who was involved in a personal dispute. Kojis was asked

the fol |l ow ng:
Q Do you renenber which apartnent?
A Yes.
Q Ckay. Wi ch apartnment?
A

| don't know the exact nunber, but | know like if
you go up the stairs.

O

Okay. And you described which apartnent when you
|ater talked to Oficer Lutz?

Yes.

Q Wen you got into that apartment who, if anyone,
was present in the apartnent?

M. Payano.

Q Okay. And have you identified M. Payano in sone
formal way for the M| waukee Police Departnent?

A. Yes.
14
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Q And did you do that by a photo |ineup?
Today, yes.

Q kay. And in ternms of the photo lineup, that was
j ust done this norning?

Yes.

Is the person that you' ve referenced as Tony
Payano, did you know his nane back in COctober?

Not as Tony Payano.

And is that person that you' ve referenced as Tony
Payano present in the Chanbers here today?

A Yes.
28 Kojis said he saw Payano in the kitchen of the

apart ment :

Q What, if anything, did you notice that was in the

ki t chen?

A Mounds of dope packaged up and a handgun.

Q Dope?

A Cocai ne. And a handgun.

Q And you could tell it was cocaine?

A Yeah. Well, anybody that's been on the streets
can | ook and see what it is.

Q Approxi mately what kind of anmpunt did you think
you saw in the residence at that tinme?

A Nuner ous—Aunerous small packages and one big
chunk.

Q Did you have any estinmate as to how nuch total

you saw on the kitchen table?

15
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From ny experience on the streets, [|I'd say
anywhere fromlike two to three, naybe nore than
that. At least two to three ounces.

Dd M. Payano and you speak at all between the
two of you?

No. He spoke to the friend that | had went wth.

Did you get a good look at the gun that was on
t he tabl e?

Yes.

Did you notice anything about the gun, | nean
what type of gun it was?

| knew it was a snall caliber. | assunmed it was
a 380 because | seen it and | know ny sizes. And
| described it to Oficer Lutz when | called him
to tell himabout it the next day.

About how long total were you in M. Payano's
kitchen that norning or that afternoon?

|'"d say about maybe l|like five to ten mnutes,
gi ve or take.

And how long did you wait before you let Oficer
Lut z know what you had seen at 905 West Harrison?

The next norning.

What's the next relevant thing that happened or
that you observed on that Mnday, OCctober 3, the
sane day you gave the information to Oficer
Lutz?

Well, that norning we . . . rode by there and I
poi nted the suspect out. And then | went—

16
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Q Who did you point himout to?

A Oficer Lutz and the partner that was with him at
the tinme.

Q And you did that so Oficer Lutz would know who
you were tal king about?

Exactly.

Q And who did you point out to Oficer Lutz on the
nor ni ng of Monday, Cctober 3[]?

M. Payano.

Q And where was he when you pointed him out to
O ficer Lutz?

A St andi ng next to the house.

answering questions fromthe prosecution, the defense,

the court, Kojis was dism ssed from chanbers.

t he

pr ovi

29 The prosecution then set forth its justification
adm ssion of Kojis's testinony and the information

ded to O ficer Lutz:

Judge, | guess the nost succinct way | can put this
is . . . it goes directly to the defense in this case.
If this were a situation where M. Payano's defense
was ["]l wasn't the shooter, | never fired a shot, |
did not commt this crime,["] then | would not be
offering this. It would be inproper other acts and it

woul d be very cl ear.

VWhat nmakes it different is that the defense in
this case is that he fired the shot through the door,
that he did so because he had a | ack of know edge that
it was the police. He says he did not ever hear them
identify thenselves as police, ever see any uniform
ever see any badge, ever hear any yelling about search
warrants. And that is a factual dispute that the jury
has to sort out.

: [I]n this case the Court has an unusually
clear picture of exactly where this fits in because
we've done the trial once. And the court wll recal

17

and

for

he
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that, not only was it the privilege of self-defense
that was the defense in this case, but also that the
defense used the lack of any drugs as one of its
primry weapons to defeat the case, that and the 911

t ape. So you have a situation where the person is
cl ai m ng reasonabl e sel f - def ense. And t hat
i nstruction of course hi nges on obj ective

reasonabl eness and the | ack of any drugs.

In fact, M. Brennan [Payano's first tria
counsel] did a very aggressive and effective job of
pointing out that in this case, if any, they took

every step possible to find any residue, talked to
them about the tests to find residue [of drugs] and
all this stuff. And very effectively pointed out that
no drugs were recover ed.

The fact that on the day before the entry
occurred M. Payano was seen packaging drugs with the
sane 380 on the kitchen table in his own kitchen is
not being offered to show that he is "a drug deal er”
and, therefore, should be found quilty. It is
strictly being offered to rebut the defense of
reasonabl e sel f-defense, defense of others.

And it is specifically statutorily an exception
to [Ws. Stat. 8] 904.04 to rebut a defense. The
defense has nmade it an issue. And that's why it
should be admtted. It's not unduly prejudicial
because it focuses on the defense. And the limting
instruction — in this case the limting instruction
will be nuch nore effective than it is in so many
"other acts" cases because that instruction can be
witten to direct the jury's attention that this
evidence is only to be construed when weighing the
def ense of sel f-defense.

18
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And . . . we can |imt it and reduce greatly any
possibility or risk of wunfairness by enphasizing to
the jury that the only reason that the evidence was
admtted and the only relevance of M. Kojis'|[s]
testinmony is when you weigh self-defense. And it can

be limted to that purpose. And we can greatly
mnimze any risk of wundue influence. But it is as
rel evant as any evidence | can inmagine to rebut self-
def ense.

(Enmphasi s added.)

130 Following this offer of proof, Payano's defense
counsel, Heather Pantoga, voiced her vigorous objection to the
adm ssion of Kojis's testinony or any reference to the
information he provided Oficer Lutz. Specifically, Payano's
def ense counsel argued that the evidence was "wholly irrel evant”
because it "doesn't have anything to do with this defense which
is what was Tony Payano's . . . state of mnd when he fired that

shot." Defense counsel continued as foll ows:

Now, in order to claim—and | think even this is
a stretch—but to claimthat it goes to the theory of
defense is to make a presunption about sone archetype

of drug dealers and how they behave. There's no
foundation for that. [It's inproper.

And, further . . . M. Kojis testified he saw
drugs on the table. . . . [H e testified there was

no drug dealing. Nobody bought drugs that day. He
didn't buy drugs. H's friend didn't buy drugs. There
w ere] drugs on the table. He did testify that Tony

Payano was touching those drugs. Nobody el se was
touching those drugs. He didn't hear any conversation
revol ving around drugs. [It's irrelevant.

And even if this Court decided that it were
relevant, although I think it is not relevant, it is
evi dence of other acts.

And it's highly prejudicial. If the State wants
to bring Tony Payano in and paint himas a drug deal er
in the backdoor way, they should have charged himwth

19
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possession or distribution of drugs in the first place
and had [M. Kojis] testify in that trial. This is
not about that.

131 After listening to the argunents, Judge Christenson
expl ai ned why she would allow the prosecution to submt Kojis's
testinmony and the information he provided Oficer Lutz as

evi dence. Judge Christenson said the foll ow ng:

It is not about M. Payano's being a drug dealer. But
having listened to the testinony in the |ast case, the
jury clearly was left with the inpression because of
pretrial rulings and because of agreenents between
attorneys .

The jury, | believe, was left with the inpression
that this search warrant was sonehow arbitrary, based
on nothing, that the police canme stormng into a place
with no basis really for doing that, that it may have
been sonehow a violation of M. Payano's rights, that
M. Payano was a sonetinme beautician or hair cutter,
that his English was not good, and that he had no
reason to expect the police to be coming. And in that
context, | think self-defense is franmed sonewhat
differently.

Sel f-defense is, as defined in [Ws. Stat. §]
939.48, a person who is privileged to intentionally
use force against anot her for the purpose of
preventing or termnating what the person reasonably
believes to be an unlawful interference with his or
her person. And by extension, it goes to the
protection of others.

The jury clearly has to be able to deal w th what
is reasonable under those circunstances for a
reasonabl e person. | think that the testinony from
M. Kojis, which clearly places into context what the
police were doing there and what M. Payano was
observed with on the day before, helps the jury to
assess reasonability. It does provide, | think, a
somewhat different wunderstanding for the jury about
what was goi ng on.

It does not obviously give the jury the answer
about what was in M. Payano's mind or what he
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under st ood. Those issues are still for them to deal
wi t h.

The State will not be allowed to suggest that M.
Payano is a drug dealer. | think M. Kojis should

clearly testify that he didn't go there |ooking for
drugs, that neither he nor his friend bought drugs,
that there was no drug transaction going on. But |
think it is testinony that places into context the
entire situation. And | think it is inportant to the
jury to be able to struggle with what M. Payano
reasonably believed at the tinme the search warrant was
execut ed.

32 Attorney Pantoga sought to persuade the court that it
should exclude all evidence of drugs from either side.

Assistant District Attorney Thomas L. Potter replied as foll ows:

[ T]he major issue in this case[ ] is why did Tony
Payano fire the shot? Did he fire the shot through
the door because he was innocent, had no clue at all
that this was the police executing the search warrant
and was nerely trying to protect his nother in the
m ddle of the day from arnmed thugs w th sl edgehamrers
who are trying to break down his door in the mddle of
the day? That's the defense version.

The State's version is no, no. He needed to buy
a few mnutes of time to flush the drugs. And the
jury has to pick between those conpeting notivations
for firing the shot.

133 The court responded with the follow ng:

| do think that the context and the testinony of this
witness is sonmething that the jury should hear for a
very narrow point. And | certainly will instruct the
jury that they are to consider this only on the issue
of whether or not M. Payano reasonably believed that
it was arned thugs that were attacking his door.

Wth that explanation, the court permtted the State to use
Kojis's testinony and the information he provided Oficer Lutz

as evi dence agai nst Payano.
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134 Kojis's testinony and the information he provided
Oficer Lutz were both referenced nultiple tinmes during Payano's
second trial, but there is no indication that the evidence was
used for any purpose outside the narrow scope defined by the

circuit court.® See Payano, 312 Ws. 2d 224, 9131, 35. After

evaluating the evidence and receiving instructions, the jury
returned a guilty verdict against Payano on all three counts
after about eight hours of deliberations. The court sentenced
Payano to 12 years and 6 nonths of initial confinenent and 5
years of extended supervision on the count of second-degree
reckless injury while armed and two concurrent ternms of 3 years
confinement and 2 vyears of extended supervision on the two
counts of second-degree recklessly endangering safety while
ar med. The sentences on counts two and three were nade
concurrent to the sentence in count one.

135 Payano appealed his convictions to the court of
appeals, arguing that the circuit court erroneously exercised
its discretion by admtting Kojis's testinony and the

information he provided to Oficer Lutz. See Payano, 312

Ws. 2d 224, 11. He also asserted that such error was not
har m ess. See id. Following the three-step analysis set forth
in Sullivan, 216 Ws. 2d at 772-73, a unaninous court of appeals

agreed wth Payano. It reversed his convictions and renanded

® According to our review of the record, it does not appear
that the circuit court issued a cautionary instruction as it
said it would; however, neither party formally requested such an
instruction. See infra, 1102 n. 24.
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the matter for a new trial. Payano, 312 Ws. 2d 224, f11. The
court of appeals held the followng: (1) the other acts evidence
offered by the prosecution was not relevant evidence as defined
by Ws. Stat. § 904.01, id., 91123-25, and (2) in the
alternative, the other acts evidence offered by the prosecution
presented a "danger of unfair prejudice [that] outweighed [its]
probative value," id., 1126, 28, 31-32.°7

136 In ternms of relevance, the court of appeals stated
that it was "not persuaded that Kojis'[s] testinony regarding
the presence of cocaine and a gun at Payano's residence the day
before supports the inference urged by the State, i.e., that
Payano would reasonably have known the police had a search
warrant . " Payano, 312 Ws. 2d 224, ¢924. I nstead, the court

agreed with Payano:

[T]he alleged presence of <cocaine at [Payano's]
resi dence the day before the shooting no nore supports
the proposition that he thus believed that the nen
attenpting to break down his door were police, than it
does the notion that Payano believed they were
hoodl uns seeking to harm him his nother, and his
cousin, and steal the cocaine.

Id. (internal quotation omtted). Because the court of appeals

ruled that the other acts evidence was not relevant, it decl ared

" The court of appeals agreed with the State's assertion
that the other acts evidence was offered for a proper purpose
under Ws. Stat. 8§ 904.04(2) when it argued that the evidence
was being offered to provide context and to rebut Payano's claim
of self-defense. See State v. Payano, 2008 W App 74, 1Y17-19,
312 Ws. 2d 224, 752 N . W2d 378; see also Sullivan, 216
Ws. 2d at 783.
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that the circuit court erred in admtting such evidence. |d.
125.

137 Beyond declaring that the other acts evidence was not
relevant, the court of appeals concluded that the evidence's
unfair prejudice substantially outweighed its probative value
See id., 9126-32. In weighing the unfair prejudice against the
probative value, the court began by noting that it had already
determned the other acts evidence was not relevant, and thus,
the court stated that the probative value of the evidence, "if
any, is negligible." Id., 128. The court of appeals then
deci ded that the evidence caused Payano unfair prejudice because
"the logical inference for the jury to draw' fromthe other acts
evidence is "that Payano was a drug dealer.” Id., 91131-32.
Therefore, the court of appeals concluded that the circuit court
"erroneously exercised its discretion in admtting the other
acts evidence." Id., 132.

138 After determning that the circuit court's exercise of
discretion was erroneous and that the other acts evidence
submtted by the State should not have been admtted, the court
of appeals held that the circuit court's error was not harmnl ess
because the evidence "'created a definite risk that the
conviction m ght be based on that evidence.'" Id., 137 (quoting

State v. Spraggin, 77 Ws. 2d 89, 101-02, 252 N.W2d 94 (1977)).

Utimately, the court concluded that it could not say with any
degree of certainty that the circuit court's decision to admt
the other acts evidence "did not influence the jury or had such
[a] slight effect as to be de mninus."” Id., 936 (internal
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guotation and citations omtted). Consequently, the court of
appeal s ordered that Payano's convictions be reversed and that
his case be remanded for a new trial.

139 W granted the State's petition for review on July 28,
2008.

1. STANDARD OF REVI EW

40 This case requires us to determ ne whether the circuit

court erroneously exercised its discretion when it allowed the

adm ssion of other acts evidence agai nst Payano. See Sul livan

216 Ws. 2d at 780-81; see also State v. Davidson, 2000 W 91,

153, 236 Ws. 2d 537, 613 N W2d 606; State V. Pharr, 115

Ws. 2d 334, 342, 340 N.W2d 498 (1983).

141 In these circunstances, we are to determ ne whether
the circuit court "reviewed the relevant facts; applied a proper
standard of Jlaw, and wusing a rational process, reached a
reasonabl e concl usion." Davi dson, 236 Ws. 2d 537, 953 (citing
Sullivan, 216 Ws. 2d at 780-81); see also State v. Hunt, 2003

W 81, 9134, 263 Ws. 2d 1, 666 N W2d 771. If, for whatever
reasons, the circuit court failed to delineate the factors that
influenced its decision, then it erroneously exercised its

di scretion. Hunt, 263 Ws. 2d 1, 134; see also Sullivan, 216

Ws. 2d at 781; Pharr, 115 Ws. 2d at 342-43. However ,
"[r]egardless of the extent of the trial court's reasoning, we
w Il uphold a discretionary decision if there are facts in the
record which would support the trial court's decision had it

fully exercised its discretion.” State v. Shillcutt, 116

Ws. 2d 227, 238, 341 NW2d 716 (C. App. 1983) (citing Hamren
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v. State, 87 Ws. 2d 791, 800, 275 N.W2d 709 (1979)); see also
Sullivan, 216 Ws. 2d at 781; Pharr, 115 Ws. 2d at 343.
[11. DI SCUSSI ON

142 The State contends that the circuit court correctly
admtted the other acts evidence and that the court's decision
should not have been disturbed by the court of appeals.
According to the State, the court of appeals erred by applying
the wong standard of review In particular, the State all eges
that, "[while setting forth the appropriate standard of review—
—+eview for an erroneous exercise of discretion"—the court of
appeals failed to "seek[] reasons to sustain the circuit court's
reasonabl e decision.”™ Instead, it clains, "the court of appeals
reversed the circuit court seenmngly because it did not agree
with the circuit court's ruling.” The State argues that the
circuit court should have been upheld because it "undertook a
reasonable inquiry, and a reasonable judge could have nade this
ruling.”

143 The State supports its position by enploying the
three-part test set forth in Sullivan. First, the State
decl ares that the purposes for which the other acts evidence was

offered—to provide context and to rebut Payano's self-defense

cl ai m—are proper purposes under Ws. Stat. § 904.04(2). See
Payano, 312 Ws. 2d 224, 117-109. In this regard, it does not
differ fromthe court of appeals. |d.

44 Second, the State clains that its other acts evidence
was highly relevant for both rebutting the reasonabl eness of
Payano's sel f-defense claim and providing context. In ternms of
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rebutting Payano's claim of self-defense and defense of others,
the State argues that, "[ulnder the Ilow threshold for
rel evance,”" the court of appeals should have sustained the
circuit court's ruling because the other acts evidence "made it
nore |ikely that Payano knew (or should have known) at the tine
the search warrant was executed, that it was the police, not
arnmed thugs, who were at his door." As to context, the State
asserts that the court of appeals "ignored the context purpose
for which the evidence was highly relevant.” According to the
State, its proffered other acts evidence was relevant to context
because it would assist the jury in understanding what the
police were doing at 905 West Harrison Avenue on Cctober 3,
2005. In short, "it 'filled in the gaps' as to why the police
were at Payano's residence to begin wth."

145 Finally, the State argues that the danger of wunfair
prejudice from the adm ssion of the other acts evidence in this
case does not substantially outweigh the probative value of that
evi dence. The State clains that the court of appeals erred in
the follow ng ways: (1) it "set the prejudice standard too high
because if it had considered the evidence in ternms of the
context purpose . . . it would have concluded . . . that the
probative value of the evidence was equal or close to its
prejudicial effect, thereby rendering the evidence adm ssible";
(2) it did not appreciate the value of the other acts evidence
as it related to Payano's claim of self-defense, thus unfairly
depriving the State of its ability to prove its case, because
that evidence was the only way for the State to prove, beyond a
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reasonabl e doubt, the objective unreasonableness of the self-
defense claim and (3) it "disregarded the facts of the case
when it found that the circuit court's limtations on the
evidence and the parties' adnonitions to the jury did not
suffice to mtigate the prejudicial effect” of the other acts
evidence. Thus, according to the State, the probative val ue of
the other acts evidence was greater than, or at |east equal to,
the danger it presented for unfair prejudice.

46 As an alternative, the State argues that, if this
court should find that the circuit court commtted error by
admtting the other acts -evidence, the error should be
considered harm ess and Payano's conviction should be upheld.
The State clains that the untainted evidence presented at trial,
which included testinony from Oficer Lutz and the other
officers who attenpted to execute the search warrant,
establ i shed beyond a reasonabl e doubt that Payano knew or shoul d
have known that it was the police at the apartnent door and that
his actions were intended to wound or kill one of the officers.

147 Payano disagrees strenuously. He clainms that the
court of appeals' decision was correct when it scrupulously
applied Sullivan to reverse the «circuit <court's erroneous
ruling. Payano argues that the other acts evidence was not
adm ssi bl e because it |acked rel evancy and because its danger of
unfair prejudice far exceeded any probative value the evidence
may have had. In particular, Payano states that the other acts
evidence "did not actually relate to any fact consequential to
either the charges or [his] defenses"” but did unfairly prejudice
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hi m because it painted him as a drug dealer "even though he was
not charged with or tried on any drug-related crine.”

148 Al though Payano concedes that the State offered the
other acts evidence for a proper purpose, he clainms that the
evidence was "wholly irrelevant” to any consequential fact in
t he case. Payano supports his irrelevancy argunent wth the
followng comment: "Here, it is not nore likely that Payano
| acked a reasonable belief that he and his famly nenbers were
in danger on Cctober 3, 2005, sinply because he was allegedly
observed packagi ng cocaine in his residence on Cctober 2, 2005."

149 Finally, Payano states that the other acts evidence
was unfairly prejudicial because it created the perception that
he was a drug dealer. According to Payano, the adm ssion of the
other acts evidence "created an opportunity for the jury to
conclude, inpermssibly . . . that [he] fired the shot not in
sel f-defense or in defense of others, but because he was a 'drug
dealer."" In fact, Payano clains, his case "presents a classic
exanple of how 'other acts' evidence can unfairly prejudice a
defendant™ Dby inproperly influencing the jury. Payano then
asserts that the danger of unfair prejudice from the other acts
evidence "clearly and substantially outweighed any possible
probative val ue" associated with the evidence.

50 Payano enphasizes that the adm ssion of the evidence
was not harm ess error. Payano agrees with the court of appeals
that the error was not harnl ess because the evidence portrayed
him as an arnmed drug dealer. [Id., 935-37. As Payano sees it,
"The erroneous adm ssion of this powerful evidence certainly

29



No. 2007AP1042-CR

affected [his] substantial right to proffer legitimte |ega
defenses to the charged counts wthout the interference of
irrel evant and i nper m ssi bl e ' ot her acts' evi dence. "
Consequently, Payano asks that we affirm the court of appeals’
deci sion and remand the case for a new trial.

151 In our review, the ultimate question "is not whether
this court would have admtted the other [acts] evidence, but
whether the trial court exercised its discretion in accordance
with accepted |legal standards and in accordance with the facts
of record."” Davidson, 236 Ws. 2d 537, Y53 (internal quotations

and citations omtted); see also Hunt, 263 Ws. 2d 1, 1942

Pharr, 115 Ws. 2d at 342. Evidence in the record should
denonstrate "that discretion was in fact exercised and the basis
of that exercise of discretion should be set forth." Hunt, 263
Ws. 2d 1, Y42 (internal quotations and citations omtted). The
reasons stated in the record need not be exhaustive. "It is
enough that they indicate to the reviewing court that the tria
court undertook a reasonable inquiry and examnation of the
facts and the record shows that there is a reasonable basis for

the . . . court's determ nation." State V. Jeske, 197

Ws. 2d 905, 912, 541 NW2d 225 (C. App. 1995) (internal
guotations and citations omtted) (ellipsis in original). The
circuit court's decision wll be upheld "unless it can be said
that no reasonable judge, acting on the same facts and
underlying I aw, could reach the sane conclusion.” [|d. at 913.
152 We conclude that, because the circuit court nmade its
ruling using the appropriate legal standards under Sullivan,
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sufficiently explained its rationale on the record, and cane to
a reasonable conclusion, we nust affirm its decision to admt
the other acts evidence against Payano. The circuit court's
deci sion was not a decision that no reasonabl e judge coul d nake.
See Hunt, 263 Ws. 2d 1, 942; Davidson, 236 Ws. 2d 537, 953
Pharr, 115 Ws. 2d at 342; Jeske, 197 Ws. 2d at 912-13.
A Overview of Ot her Acts Evidence

53 For many years, character evidence,® such as evidence

of other crimes, wongs, or acts, was admssible only when it

8 Although sonetimes referred to as "propensity evidence,"
we use the term "character evidence" throughout this opinion
when referring broadly to "[e]vidence regarding soneone's
personality traits; evidence of a person's noral standing in a

comunity.” Black's Law Dictionary 576 (7th ed. 1999). One
category of character evidence is "other acts" evidence, which
is governed in Wsconsin by Ws. Stat. § 904.04(2). See 7

Daniel D. Blinka, Wsconsin Practice Series: Wsconsin Evidence
8§ 404.1 at 145-46 (3d ed. 2008). Professor Blinka defines other
acts evidence as foll ows:

"Qther acts" enbrace a wde variety of human conduct.
Ws[consin] Stat. 8§ 904.04(2) applies to "crines,
wrongs, or acts" that occurred at some time and place
other than the event being litigated. Most often the
"act" is a discrete event, occurring at a particular
time and place, yet it may also be largely verbal in
character (e.g., a threat to kill). The incident need
not have resulted in a crimnal conviction or a civi

j udgnent . Nor nust it constitute a "bad" act
(although it often is). The "other" act may have
occurred before or after the event which is being
litigated, provided it is relevant. Mor eover, the
other act may be that of a party, a witness or a third
per son. The key is relevance: Wat is it being

offered to prove, and does it have any tendency to
make that proposition nore or less |ikely?

Bl i nka, supra, 8§ 404.6 at 173-75 (internal footnotes omtted).
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directly proved an elenent of the crinme, such as "gqguilty

know edge" or "specific intent."” See Paulson v. State, 118

Ws. 89, 98-99, 94 N W 771 (1903). Evi dence of "other acts"
was inadmssible if it was offered "for the purpose of proving
general character, crimnal propensity or general disposition on

the issue of guilt or innocence.” Wittty v. State, 34

Ws. 2d 278, 291-92, 149 N W2d 557 (1967) ("[S]Juch evidence,
while having probative value, is not Ilegally or logically
relevant to the crinme charged.").

154 In Witty, the court recognized four separate bases

for excluding other acts evidence:

(1) The overstrong tendency to believe the
defendant guilty of the charge nerely because he is a
person likely to do such acts; (2) the tendency to
condemm not because he is believed gquilty of the
present charge but because he has escaped puni shnent
from other offenses; (3) the injustice of attacking
one who is not prepared to denonstrate the attacking
evidence is fabricated; and (4) the confusion of
i ssues which mght result from bringing in evidence of
ot her cri nes.

Id. at 292; see also Hunt, 263 Ws. 2d 1, 930; Sullivan, 216

Ws. 2d at 782-83. Over time, however, courts permtted the
adm ssion of other acts evidence when it was probative for sone
ot her specified purpose. Wiitty noted that "evidence of prior
crines [other acts] is admssible when such evidence is
particularly probative in showng elenents of the specific crine
charged, intent, identity, system of <crimnal activity, to
i npeach credibility, and to show character in cases where

character is put in issue by the defendant."” Witty, 34
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Ws. 2d at 292. The court explained as follows: "The adm ssion
of evidence of prior crines [other acts] for such purposes is
not forbidden because such evidence would not be adm ssible
under the general character rule." 1d.

155 In 1973, following the Witty decision, the suprene
court adopted the Wsconsin Rules of Evidence, which were
submtted to the court by the Wsconsin Judicial Council. 59
Ws. 2d R1 (1973). The rules included Ws. Stat. § 904. 04,
entitled "Character evidence not adm ssible to prove conduct;
exceptions; other crinmes." 1d. at R75. The rule was nodel ed on
Rule 404 of the Federal Rules of Evidence. The evidence
adm ssi ble under subsection (2) of 8§ 904.04 is sonetines

referred to as Witty evidence. See Holnmes v. State, 76

Ws. 2d 259, 266, 251 N.W2d 56 (1977); see also State v. Veach,

2002 W 110, 1946, 255 Ws. 2d 390, 648 N.W2d 447 (referring to
other acts evidence under Ws. Stat. § 904.04(2) as "Witty

evidence"); 7 Daniel D. Blinka, Wsconsin Practice Series:

Wsconsin Evidence 8 404.1 at 146 (3d ed. 2008) ("Ws[consin]

Stat. 8§ 904.04 governs the admssibility of character evidence
as circunstanti al evidence of  conduct as well as the
adm ssibility of 'other acts' to prove sonmething other than
character, such as intent, know edge, or identity.").

56 Today, Ws. Stat. § 904.04° is divided into two

subsecti ons. Subsection (1) is a restriction on the use of

® 904.04 Character evidence not adnmissible to prove
conduct; exceptions; other crinmes. (1) CHARACTER EVI DENCE
GENERALLY. Evi dence of a person's character or a trait
of the person's character is not adnmssible for the
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general character evidence as circunstantial proof "that the
person acted in conformty therewith on a particular occasion.”
Ws. Stat. § 904.04(1). Subsection (2) is a prohibition on the
use of specific character evidence— other crines, wongs, or
acts"—+to prove the character of a person "in order to show that
the person acted in conformty therewith." Ws. Stat.
8§ 904.04(2). Subsection (2) then continues as follows: "This

subsecti on does not exclude the evidence when offered for other

pur pose of proving that the person acted in conformty
therewith on a particul ar occasion, except:

(a) Character of accused. Evidence of a
pertinent trait of the accused's character offered by
an accused, or by the prosecution to rebut the sane;

(b) Character of victim

(c) Character of wtness.

(2) OrHER CRIMES, WRONGS, OR ACTS. (a) Except as
provided in par. (b), evidence of other crines,
wongs, or acts is not admssible to prove the
character of a person in order to show that the person
acted in conformty therewth. This subsection does
not exclude the evidence when offered for other
pur poses, such as proof of notive, opportunity,
intent, preparation, plan, know edge, identity, or
absence of m stake or accident.

(b) In a crimnal proceedi ng al | egi ng a
violation of s. 940.225(1) [first degree sexual
assault] or 948.02(1), sub. (1) and par. (a) [first
degree sexual assault of a child] do not prohibit
admtting evidence that a person was convicted of a
violation of S. 940. 225(1) or 948. 02(1) or a
conparable offense in another jurisdiction, that is
simlar to the alleged violation, as evidence of the
person's character in order to show that the person
acted in conformty therewth.
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purposes, such as [1l] proof of notive, [2] opportunity, [3]
intent, [4] preparation, [5] plan, [6] know edge, [7] identity,
or [8] absence of mistake or accident."” |d. (enphasis added).

157 To be adm ssible, other acts evidence offered for a
proper purpose also nmust be relevant according to Ws. Stat.
8 904. 01. Even when relevant and offered for a proper purpose,
the other acts evidence "may be excluded if its probative val ue
is substantially outweighed by the danger of wunfair prejudice,
confusion of the issues, or msleading the jury, or by
considerations of undue delay, waste of tinme, or needless
presentation of cunulative evidence." Ws. Stat. § 904.03. See
Sullivan, 216 Ws. 2d at 772-73; Blinka, supra, § 404.6 at 170,
179- 88.

158 This framework for the admssion of other acts
evidence was set forth in Sullivan as a conprehensive, three-
step anal ysis!® "that governs other act evidence in all cases."
Bl i nka, supra, 8§ 404.6 at 169, 179 ("The court's analysis should
be closely followed in all cases . . . regardless of which party
IS proposing or opposing the evidence.").

B. Sullivan and the Adm ssibility of Qther Acts Evidence

1 prior to Sullivan, sone courts phrased the test as a two-
part inquiry, asking whether the evidence was offered for a
proper statutory purpose and whether the evidence's probative
value was substantially outweighed by its danger of unfair
prej udi ce. The question of relevancy was folded into the first
inquiry of whether the evidence was offered for a proper
purpose. See, e.g., State v. Speer, 176 Ws. 2d 1101, 1114, 501
N.W2d 429 (1993); State v. Pharr, 115 Ws. 2d 334, 343-44, 340
N.W2d 498 (1983); see also Sullivan, 216 Ws. 2d at 771 n.3;
Bl i nka, supra, 8§ 404.6 at 170 n.3
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159 In 1998, this court took the opportunity to "reaffirm
the vitality of Ws. Stat. 8§ (Rule) 904.04(2) and Witty" in
response to concerns that the case law had steadily "chipped
away" at the rule. Sullivan, 216 Ws. 2d at 775; Blinka, supra,
8§ 404.6 at 170. Today, Sullivan's three-part inquiry has becone
"the definitive approach governing the admssibility of other
act evidence." Blinka, supra, 8 404.6 at 179.

160 Specifically, Sullivan set forth the follow ng
"anal ytical framework" for courts to follow when determ ning the

adm ssibility of such evidence:

(1) Is the other acts evidence offered for an

accept abl e pur pose under W s. St at. 8 (Rule)
904.04(2), such as establishing notive, opportunity,
intent, preparation, plan, know edge, identity, or

absence of m stake or accident?

(2) Is the other acts evidence relevant,
considering the two facets of relevance set forth in
Ws. Stat. 8§ (Rule) 904.01? The first consideration
in assessing relevance is whether the other acts
evidence relates to a fact or proposition that is of
consequence to the determ nation of the action. The
second consideration in assessing relevance is whether
t he evidence has probative value, that is, whether the
other acts wevidence has a tendency to nmake the
consequential fact or proposition nore probable or
| ess probable than it would be w thout the evidence.

(3) Is the probative value of the other acts
evi dence substantially outweighed by the danger of
unfair prej udi ce, confusion  of the issues or
m sl eading the jury, or by considerations of undue
delay, waste of tine or needless presentation of
cunmul ative evidence? See Ws. Stat. § (Rule) 904. 03.

Sullivan, 216 Ws. 2d at 772-73 (internal footnote omtted); see

al so Blinka, supra, 8 404.6 at 170. Because "[t]he adm ssion of

other acts evidence is one of the nost commonly litigated issues
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in crimnal cases,"'?

the Sullivan framework and its attending
principles have becone "famliar and well established" in
W sconsin jurisprudence. Davidson, 236 Ws. 2d 537, 1134-35.

1. Pr oper Purpose

161 The first step in the Sullivan analysis is to
determ ne whether the other acts evidence has been offered for a
proper purpose. Sullivan, 216 Ws. 2d at 772, 783; Davidson,
236 Ws. 2d 537, {35.

162 Wsconsin Stat. 8 904.04(2) prohibits the use of other
acts evidence for the purpose of proving an individual's
character as circunstantial proof that the person acted in
conformty therewith on a particular occasion. See Ws. Stat
8§ 904.04(2); Sullivan, 216 Ws. 2d at 782 ("[Section] 904.04(2)

forbids a chain of inferences running from act to character to

conduct in conformty with the character."); State v. Speer, 176

Ws. 2d 1101, 1113-15, 501 N W2d 429 (1993); Blinka, supra,
88 404.1 at 146, 149-50, 404.6 at 172. However, if other acts
evidence is offered for a purpose not associated with proving an
individual's character and propensity to act in conformty
therewith, the wevidence is not prohibited by Ws. Stat.
8§ 904.04(2). See Ws. Stat. § 904.04(2); Sullivan, 216
Ws. 2d at 783 ("[Section 904.04(2)] permts the adm ssion of

other acts evidence if its relevance does not hinge on an

1 Ws Jl—eriminal 275 at 3 (2003). Al  subsequent
references to the Wsconsin Crimnal Jury lInstructions are to
t he 2003 version unl ess ot herw se indicated.
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accused's propensity to commt the act charged."); Speer, 176
Ws. 2d at 1113-15.
163 Wsconsin Stat. 8 904.04(2) perfornms dual functions:

(1) it acts as an exclusionary rule that "precludes the use of a

person's character as circunstantial evidence of conduct"; and

(2) it acts as an inclusionary rule that allows "other act

evidence [to] be wused to prove sonething other than the

forbi dden propensity inference."” Blinka, supra, 8 404.6 at 171-
72. The proponent of other acts evidence nust denonstrate a
proper purpose by a preponderance of the evidence. Bl i nka,

supra, 8 404.1 at 149, 8§ 404.6 at 180. As long as the proponent
identifies one acceptable purpose!? for adnmi ssion of the evidence
that is not related to the forbidden character inference, the
first step is satisfied. See Hunt, 263 Ws. 2d 1, 129 (quoting
State v. Hamer, 2000 W 92, 929 n.4, 236 Ws. 2d 686, 613

12 As noted, Ws. Stat. § 904.04(2) lists several purposes
for which other acts evidence may be offered, including "proof
of notive, opportunity, identity, preparation, plan, know edge,

intent, or absence of mstake or accident."” The purposes listed
are not nutually exclusive, "and the sanme evidence may fall into
nore than one exception.”™ State v. Hunt, 2003 W 81, 129, 263

Ws. 2d 1, 666 N W2d 771 (quoting State v. Hammer, 2000 W 92,
129 n.4, 236 Ws. 2d 686, 613 N.W2d 629); Ws JI—Crimnal 275
at 4, Ws Jl—Crimnal 275.1 at 2 (1990).

Moreover, "[t]his list is not conplete . . . and is neant
only to be illustrative." State v. Cenons, 164 Ws. 2d 506,
514, 476 N W2d 283 (C. App. 1991); see also State .
Shillcutt, 116 Ws. 2d 227, 236, 341 N.W2d 716 (C. App. 1983)
(citing United States v. Wods, 484 F.2d 127, 134 (4th Gr.
1973)); Blinka, supra, § 404.6 at 173 ("The rule does not
require that courts pigeonhole (or, nore accurately, 'janli) the
ot her act evidence into one of these categories.").
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N.W2d 629 (citing Sullivan, 216 Ws. 2d at 772, and State V.
Al steen, 108 Ws. 2d 723, 729, 324 N.W2d 426 (1982))); Blinka,
supra, § 404.6 at 180. Consequently, this "first step is hardly
demandi ng." Blinka, supra, 8§ 404.6 at 180 (enphasis added).

64 In this case, the State argues that it proffered the
other acts evidence for two proper purposes, nanely: (1) to
provide the jury greater context for the shooting "in order to
give the State's case a conplete presentation”; and (2) to rebut
Payano's claim of self-defense.® The circuit court agreed that
both purposes were permssible under Ws. Stat. 8§ 904.04(2).
See Payano, 312 Ws. 2d 224, fq117-109. The circuit court

determned that Kojis's testinony placed into context what the
police were doing at Payano's apartnent and what Payano was seen
doing there the day before. This testinony helped the jury
assess the reasonableness of Payano's claim of self-defense.

See supra, 1131-33.

13 The Wsconsin Jury Instructions define evidence relating
to "context or background® as "provid[ing] a nore conplete
presentation of the evidence relating to the offense charged."
Ws Jl—C&rimnal 275 at 2; see also Cenons, 164 Ws. 2d at 514;

Blinka, supra, § 404.7 at 198-99. In other words, the
information is "necessary to fully understand the context of the
case. " Shillcutt, 116 Ws. 2d at 237; see also Blinka, supra

§ 404.7 at 198-99.

Al though rebutting the defendant's theory of defense is not
explicitly nmentioned in Ws. Stat. 8§ 904.04(2), precedent firmy
establishes that it is an acceptable purpose. See Sullivan, 216
Ws. 2d at 784 ("Evidence of other acts may be admtted if it
tends to wundermine an innocent explanation for an accused' s
char ged crim nal conduct."); State V. Kourti di as, 206
Ws. 2d 574, 582, 557 N.W2d 858 (Ct. App. 1996) ("[T]his other
acts evidence was very relevant to this theory of defense.").
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165 The question that inevitably occurs to an outsider
| ooking at this shooting is why Payano shot at the door. Thi s
inplicates Payano's claim of self-defense. It also inplicates
his notive and know edge. Motive and know edge are both
enunerated purposes for the adm ssion of other acts evidence
under Ws. Stat. § 904.04(2).

166 Payano has never asserted that the other acts evidence
was not offered for a proper purpose. In fact, in his brief to
this court, Payano explicitly acknow edges that "these are
acceptabl e purposes for offering 'other acts' evidence." The
circuit court did not erroneously exercise its discretion on the
i ssue of purpose.

2. Rel evance

67 The second step in the Sullivan analysis is to assess
whether the evidence is relevant as defined by Ws. Stat.
8§ 904.01. Sullivan, 216 Ws. 2d at 772, 785; Davidson, 236
Ws. 2d 537, 135; Blinka, supra, § 404.6 at 170, 180-83.
Because other acts evidence is inherently relevant to prove
character and therefore a propensity to behave accordingly, "the

real issue is whether the other act is relevant to anything

else.” Blinka, supra, 8 404.6 at 181 (enphasis added); see al so

State v. Johnson, 184 Ws. 2d 324, 337 n.1, 516 N.W2d 463 (C

App. 1994) (quoting Daniel D. Blinka, Evidence of Character,

Habit, and "Simlar Acts" in Wsconsin Cvil Litigation, 73

Marqg. L. Rev. 283, 304 n.66 (1989)).
168 "' Relevant evidence' means evidence having any
tendency to nmake the existence of any fact that 1is of
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consequence to the determ nation of the action nore probable or
| ess probable than it would be wthout the evidence." W s.
Stat. § 904.01 (enphasis added). Stated differently, for
evidence to be relevant, the following questions nust be
answered affirmatively: "(1) is the proposition for which the
evidence is offered of 'consequence to the determnation of the
action and (2) does the evidence have probative value when
offered for that purpose?'™ Blinka, supra, § 404.6 at 181; see

also Sullivan, 216 Ws. 2d at 772 (stating the two relevancy

considerations as follows: "whether the other acts evidence
relates to a fact or proposition that is of consequence to the
determ nation of the action,” and "whether the evidence has
probative value, that is, whether the other acts evidence has a
tendency to nmake the consequential fact or proposition nore
probable or less probable than it wuld be wthout the
evidence"); Blinka, supra, 8§ 404.6 at 170 (quoting Sullivan, 216
Ws. 2d at 772).

169 Answering the first question of whether the evidence
is offered in relation to any fact or proposition that is of
consequence to the determnation of the action, the court nust
focus its attention on the pleadings and contested issues in the
case. Blinka, supra, 8 404.6 at 181. "The pleadings set forth
the elenments of the clains, charges, or defenses. Unl ess

parties stipulate or fail to contest them all such elenents as

% The proponent bears the burden of proving rel evance by a
preponderance of the evidence. Hunt, 263 Ws. 2d 1, 53 (citing
Sullivan, 216 Ws. 2d at 774); Blinka, supra, 8 404.6 at 181.
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well as any propositions tending to establish themare fairly in

di spute.” ld.; see also Sullivan, 216 Ws. 2d at 785-86 ("The

substantive |law determ nes the elenents of the crinme charged and

the ultimate facts and links in the chain of inferences that are

of consequence to the case."). "The relevancy requirenment is
not net if the issue on which the evidence is offered . . . is
not in dispute in the case . . . ." Ws JI—€Crimnal 275.1 at 2

(1990) (citing Al steen, 108 Ws. 2d at 730).7%°

70 The second question relating to probative value—
whet her the consequential fact or proposition for which the
evi dence was offered becones nore or |ess probable than it would
be wi thout the evidence—is a commpn sense determ nation based
| ess on legal precedent than |ife experiences." Blinka, supra

8 404.6 at 181; see also Pharr, 115 Ws. 2d at 344 ("The issue

of relevancy 'nust be determned by the trial judge in view of

15 This general statement nust be qualified by the fact that
"in crimnal cases the State 'nust prove all elenments of a
crime, even elenents the defendant does not dispute.'"” Blinka
supra, 8 404.6 at 184 (quoting State v. Veach, 2002 W 110,
1121, 255 Ws. 2d 390, 648 N W2d 447); see also Veach, 255
Ws. 2d 390, 11118-21 ("[With the exception of stipulations to
a defendant's status, the state and the court are not obligated
to accept stipulations to elements of a crime even if the
stipulations are offered in conpliance with [Wsconsin law.");
Hanmer, 236 Ws. 2d 686, 4925 ("If the state nust prove an
elenment of a crine, then evidence relevant to that elenent is
adm ssible, even if a defendant does not dispute the elenent.")
(citing State v. Plynesser, 172 Ws. 2d 583, 594-95, 493
N.W2d 367 (1992)); State v. Davidson, 2000 W 91, 965, 236
Ws. 2d 537, 613 N W2d 606 ("The state mnust prove all the
elenents of a crime beyond a reasonable doubt, even if the

defendant does not dispute all of the elenents . M)
(i nternal guotations and <citations omtted) (ellipsis in
original).
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his or her experience, judgnent and know edge of hunman

notivation and conduct.'" (quoting United States v. WIIians,

545 F.2d 47, 50 (8th Gr. 1976) (citing C. MCorm ck, Handbook
of The Law of Evidence, 8 185 at 438 (Hornbook Series 2d ed.

1972)))). Al t hough sonme other acts cases focus "on the other
incident's nearness in tine, place and circunstances to the
alleged crine or to the fact or proposition sought to be
proved,"” Sullivan, 216 Ws. 2d at 786 (citing Witty, 34
Ws. 2d at 294), Blinka, supra, 8§ 404.6 at 181, "'[s]imlarity’
and 'nearness' are not talismans. Sonetinmes dissimlar events
wll be relevant to one another." Bl i nka, supra, 8 404.6 at

181-82; see also Pharr, 115 Ws. 2d at 346 ("Relevancy is not

determ ned by resenblance to, but by the connection wth, other
facts.") (internal quotations and citations omtted).

71 Here, the other acts evidence, Kojis's testinony and
the information he provided Oficer Lutz regarding his
observations of drugs and a gun at Payano's apartnment, was
tinely and was deened relevant by the circuit court for the

foll ow ng reasons:

The jury [in the first trial], | believe, was left
with the inpression that this search warrant was
sonehow arbitrary, based on nothing, that the police
cane stormng into a place with no basis really for
doing that, that it nmay have been sonehow a violation
of M. Payano's rights, that M. Payano was a sonetine
beautician or hair cutter, that his English was not
good, and that he had no reason to expect the police
to be com ng. And in that context, | think self-
defense is franed sonmewhat differently.

Self-defense is, as defined in [Ws. Stat. 8]
939.48, a person who is privileged to intentionally
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use force against anot her for the purpose of
preventing or termnating what the person reasonably
believes to be an unlawful interference with his or
her person. And by extension, it goes to the
protection of others. [

The jury clearly has to be able to deal w th what
is reasonable under those circunstances for a
reasonabl e person. | think that the testinobny from
M. Kojis, which clearly places into context what the
police were doing there and what M. Payano was
observed with on the day before, helps the jury to
assess reasonability. It does provide, | think, a
somewhat different wunderstanding for the jury about
what was goi ng on.

16 Sel f-defense and defense of others is defined by Ws.
Stat. 8§ 939.48 (1) and (4), respectively, as follows:

(1) A  person is privil eged to t hreat en or
intentionally wuse force against another for the
purpose of preventing or termnating what the person
reasonably believes to be an wunlawful interference
with his or her person by such other person. The
actor may intentionally use only such force or threat
thereof as the actor reasonably believes is necessary
to prevent or termnate the interference. The actor
may not intentionally use force which is intended or
likely to cause death or great bodily harm unless the
actor reasonably believes that such force is necessary
to prevent inmnent death or great bodily harm to
hi nsel f or herself.

(4) A person is privileged to defend a 3rd person
fromreal or apparent unlawful interference by another
under the sanme conditions and by the sanme neans as
t hose under and by which the person is privileged to
defend hinself or herself from real or apparent
unl awf ul i nterference, provi ded that the person
reasonably believes that the facts are such that the
3rd person would be privileged to act in self-defense
and that the person's intervention is necessary for
the protection of the 3rd person.
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: But | think it is testinony that places
into context the entire situation. And | think it is
inmportant to the jury to be able to struggle with what
M . Payano reasonably believed at the tinme the search
warrant was executed.

But | do think that the context and the testinony
of this witness is sonething that the jury should hear
for a very narrow point. And | certainly wll
instruct the jury that they are to consider this only
on the issue of whether or not M. Payano reasonably
believed that it was armed thugs that were attacking
hi s door.

(Enmphasi s added.)

72 As the circuit court's ruling nmakes clear, the central
dispute at trial was whether Payano acted reasonably in self-
def ense and defense of others when he shot O ficer Lutz—whether
he knew or should have known it was the police at the apartnent
door when he shot the gun. In other words, as the State argued,
"the jury needed to decide between two conpeting notives for the
shooting: to protect his famly, as Payano argued; or to buy
time to hide drug evidence, as the State argued.” (Enmphasi s
added.) Payano's entire defense theory was prem sed on the fact
that he acted reasonably to protect hinmself and his famly when
he shot Oficer Lutz. Hence, what Payano knew or reasonably
believed at the time of the shooting was paramount to the
"determ nation of the action.” Ws. Stat. 8§ 904.01; Sullivan,
216 Ws. 2d at 772; see also Ws. Stat. § 939.48 (1) and (4).

173 1In terns of context, the other acts evidence provided
the jury wth a greater under standing of the alleged

circunstances that led to Oficer Lutz being shot. The context
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in which the shooting took place was of consequence in this case
because the circunstances l|leading up to the shooting were
pertinent factors for the jury to consider when it determ ned

t he reasonabl eness of Payano's actions. See State v. denons

164 Ws. 2d 506, 514-15, 476 N.W2d 283 (Ct. App. 1991) (finding
the other acts evidence offered by the State relevant and
adm ssi ble because it "g[alJve the State's case a conplete
presentation"); Shillcutt, 116 Ws. 2d at 236-237 (finding the
ot her acts evidence offered by the State rel evant and adm ssi bl e
because it "was necessary to fully understand the context of the

case"); see also United States v. Edwards, 159 F.3d 1117, 1129

(8th Cir. 1998) (conpletes the story of the crine); United
States v. Bettelyoun, 892 F.2d 744, 746-47 (8th Cr. 1989)

(integral part of imrediate context); Carter v. United States

549 F.2d 77, 78 (8th CGr. 1977) (conpletes the story of the
crime on trial by proving its imedi ate context).

174 In ternms of rebutting Payano's defense, the other acts
evidence was offered in relation to proving the State's theory
of the case beyond a reasonabl e doubt, which entailed disproving
Payano's claim of self-defense and defense of others beyond a
reasonabl e doubt. Proving the State's theory and di sproving the
defendant's theory were consequential to whether Payano acted
reasonably, and ultimtely, to whether he was qguilty of the

crimes charged. See Davidson, 236 Ws. 2d 537, {65 ("The State

must prove all the elenments of a crine beyond a reasonable
doubt . . . .") (internal quotations and citations omtted);
Sullivan, 216 Ws. 2d at 784 (stating that other acts evidence
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"may be admtted iif it tends to undermne an innocent

explanation"); State v. Kourtidias, 206 Ws. 2d 574, 582, 557

N.W2d 858 (Ct. App. 1996) ("[T]his other acts evidence was very
relevant to this theory of defense.").

175 In sum Kojis's testinony and the information he
provided to Oficer Lutz was offered by the State to underm ne
Payano's claim of self-defense and defense of others by offering
an alternative theory of the case, that Payano's shooting of
Oficer Lutz was crimnal rather than privileged. Consequently,
the State's other acts evidence satisfies the first prong of the
rel evancy analysis because it was offered to help prove a "fact
[or proposition] that is of consequence to the determ nation of"
Payano's guilt or innocence. Ws. Stat. § 904.01

76 The other acts evidence satisfies the second prong of
the relevancy test as well, Dbecause its adm ssion nmade the
State's clai mthat Payano shot the gun to deter the police from
entering the apartnent so that he would have tine to get rid of
drugs—nore probable than it wuld have been wthout the
evidence, and it made Payano's claim—that he shot the gun to
protect hinself and his faml|ly—}tess probable than it would have
been wthout the evidence. See Ws. Stat. § 904.01; Sullivan,
216 Ws. 2d at 772; Blinka, supra, 8§ 404.6 at 181; see also
Sullivan, 216 Ws. 2d at 784 ("Evidence of other acts may be
admtted if it tends to underm ne an innocent explanation for an

accused's char ged crim nal conduct."); Kourti di as, 206

Ws. 2d at 582 ("[T]his other acts evidence was very relevant to
this theory of defense.").
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77 For instance, offering the other acts evidence as a
contextual aid provided the jury a nore conplete explanation as
to why the police descended on 905 Wst Harrison Avenue and
broke in the door of Apartnment No. 4 on Cctober 3, 2005. The
evidence allowed the jury to hear the conplete story of the
crime fromthe State's perspective.! Payano claims, in essence,
either that the police did not identify thenselves, or that he
did not hear them wunderstand them or believe them \When asked
whet her he knew that the nmen on the other side of the door were
pol i ce, Payano answered, "I never inmagined that." Thi s
testinmony is nore plausible absent the Kojis testinony. Wthout
that testinmony, it was nore probable that the jury would
perceive Payano as a victim a regular citizen defending his
home against wunprovoked attack. Wth the Kojis evidence,
however, it was nore probable that the jury would perceive
Payano as a crimnal actor trying to elimnate evidence of his
crinme. The other acts evidence offered by the State was
rel evant because it made Payano's claim of self-defense and

defense of others less probable than it would have been w t hout

17 See Clenobns, 164 Ws. 2d at 514 ("One basis upon which
evidence of other crinmes [or acts] nmay be admtted is if the
evi dence provides an aspect of the crine charged or is required
in order to give a conplete presentation of the case at
trial."); Shillcutt, 116 Ws. 2d at 236 ("[We hold that an
accepted basis for the adm ssibility of evidence of other [acts]
ari ses when such evidence furnishes part of the context of the
crime or is necessary to a full presentation of the
case . . . .") (i nternal guotations and citation omtted)
(ellipsis in original).
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the evidence. See Ws. Stat. 8§ 904.01; Sullivan, 216 Ws. 2d at
772, Blinka, supra, § 404.6 at 181.

178 Moreover, offering the other acts evidence as a direct
rebuttal to Payano's claim of self-defense gave the jury an
alternative explanation for why Payano would have shot the gun
knowing that the police were at the apartnent door. The
evidence is relevant because it directly contradicted Payano's
defense theory and nade it nore probable than it woul d have been
w t hout the evidence that Payano shot the gun intending to nove
the police away from the door so that he could have tine to get
rid of the drugs that were allegedly in the apartnent. See
Sullivan, 216 Ws. 2d at 784 ("Evidence of other acts nay be
admtted if it tends to underm ne an innocent explanation for an
accused's charged crimnal conduct."). Wthout this testinony,
the State had no real evidence to support its theory that Payano
shot O ficer Lutz on purpose to hide or elimnate drugs.
Therefore, "this other acts evidence was very relevant to this

theory of defense.” Kourtidias, 206 Ws. 2d at 582.

179 The State of fered Kojis's testi nony and t he
information he provided Oficer Lutz to undercut Payano's claim
of self-defense and defense of others. Because that evidence
made Payano's version of the story less probable than it would
have been wi thout the evidence, it was relevant. See Ws. Stat.
§ 904.01; Sullivan, 216 Ws. 2d at 772; Blinka, supra, § 404.6
at 181. The circuit court did not erroneously exercise its
di scretion on the issue of rel evance.

3. Probative Val ue and Unfair Prejudice
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180 When other acts evidence is relevant and offered for a

proper purpose, the evidence is adm ssible under Sullivan unless

t18

the opponen denonstrates that "its probative value is

substantially outweighed by the danger of unfair prejudice,

confusion of the 1issues, or msleading the jury, or by
considerations of undue delay, waste of tinme, or needless
presentation of cumulative evidence." Ws. Stat. § 904.03
(enphasis added); Sul l'i van, 216 Ws. 2d at 7172-73, 789;
Davi dson, 236 Ws. 2d 537, 935; Blinka, supra, 8§ 404.6 at 170,
183- 88. "The term 'substantially' indicates that if the

probative value of the evidence is close or equal to its unfair

prejudicial effect, the evidence nust be admtted." Speer, 176

Ws. 2d at 1115 (enphasis added).

181 The evi dence' s probative val ue "l argely turns
on the relevancy analysis" from step two under Sul I'i van.
Blinka, supra, §& 404.6 at 183. Essentially, probative value
reflects the evidence's degree of relevance. Evi dence that is

hi ghly rel evant has great probative val ue, whereas evidence that
is only slightly relevant has |ow probative value. See id.

("The nore attenuated its relevancy, the lower its probative

8 Hunt, 263 Ws. 2d 1, 1153, 69 ("[I]t is the opponent of
the adm ssion of the evidence who nust show that the probative
value of the evidence is substantially outweighed by unfair
prejudice."); Speer, 176 Ws. 2d at 1114 ("If relevancy for an
adm ssi bl e purpose is established, the evidence will be admtted
unl ess the opponent of the evidence can show that the probative
value of the other crimes [or acts] evidence is substantially
outwei ghed by the danger of undue prejudice.”) (interna
citation omtted).
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value . . . ."). The main consideration in assessing probative
value of other acts evidence "is the extent to which the
proffered proposition is in substantial dispute”; in other
words, "how badly needed is the other act evidence?' |d.; see

al so Pharr, 115 Ws. 2d at 348-49; Johnson, 184 Ws. 2d at 338-

40.

182 For example, in Pharr, the defendant was charged wth
and convicted of attenpted first-degree nurder, party to a
crime, for his part in the shooting of a Wsconsin state
trooper. Pharr, 115 Ws. 2d at 336, 337-38. On Cctober 18,
1980, the defendant and two acconplices set out from Madison to
rural Rock County intending to commit arned robbery at a private

residence. 1d. at 337. After conpleting the robbery, the three

headed back to Madison. | d. Their vehicle was stopped by a
state trooper who observed it cross the center line of the
hi ghway. Id. The defendant was a passenger in the vehicle.

Id. \When the trooper approached the vehicle, he noticed a gun
on the front seat, whereupon the driver, who had exited the
vehicle, reached in the wndow, grabbed the gun, and fired
several shots at the trooper. [d. at 337-38.

183 Following the shooting, the driver junped back into
his vehicle and sped off down the highway. Id. at 338. The
trooper gave chase and radioed for assistance. Id. A second
state trooper received the report and began to pursue the
vehicle as well. Id. As the second trooper was follow ng the
vehicle, the defendant reached out the passenger w ndow and
fired at |east one shot at the police cruiser, shattering its
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wi ndshi el d. Id. Eventually, the getaway vehicle was stopped
and all three people inside were arrested. 1d.

184 Al though the defendant admtted his involvenent in the
robbery and that he shot at the second trooper's vehicle, he
denied that he encouraged or participated in shooting at the
first trooper, an offense for which he had been charged as a
party to the crime. Id. Prior to his trial, the defendant made
a notion in limne seeking to exclude any evidence related to a
previous unrelated robbery and any evidence regarding his
shooting at the second trooper's vehicle. Id. The circuit
court granted the notion with respect to the unrel ated robbery,
but it denied the notion with respect to the second shooting.
Id. at 339. The circuit court agreed with the prosecution that
the shooting "evidence was admssible to show the defendant's
state of mnd to escape at all costs.” |1d. The defendant was
convi ct ed. On appeal, he argued that it was error for the
circuit court to admt evidence related to his shooting at the
second trooper's vehicle. [d. at 341.

185 The <court of appeals affirnmed the conviction and
concluded "that any wunfair prejudice resulting from this
evidence [did] not substantially outweigh its probative value."
Id. at 349. The court of appeals noted that, although the
defendant claimed he did not participate in shooting at the
first trooper, when the other acts evidence was considered, "an
alternative explanation of the defendant's involvenent” in the
shooting was evident. Id. at 348. The court continued, "In
order to establish that part of the plan included a successful
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escape which was to be effectuated at all costs, the [S]tate

needed to introduce [the other acts] evidence showing the

defendant's active participation in the events incident to the
escape phase of the robbery." 1d. (enphasis added). The ot her
acts evidence was properly admtted in Pharr because the
evi dence was necessary to the prosecution's theory of the case,
and it provided an alternative explanation to the defendant's

clained innocence. See id. at 348; see also Johnson, 184

Ws. 2d at 339-41; Blinka, supra, § 404.6 at 183. Because the
other acts evidence was so inportant to the resolution of the
case, the court could not say that its probative value was
substantially outweighed by its danger of unfair prejudice. See
Pharr, 115 Ws. 2d at 348-49; see also Ws. Stat. § 904.083;
Johnson, 184 Ws. 2d at 339-41; Blinka, supra, § 404.6 at 183.
186 Johnson is another case that denonstrates the high
| evel of probative value attached to evidence that is necessary
for the resolution of the case. See Pharr, 115 Ws. 2d at 348-
49; Blinka, supra, 8§ 404.6 at 183. I n Johnson, the defendant
was convicted of battery and second-degree reckl ess endanger nment
as a repeater, based on allegations by the defendant's forner
l[ive-in girlfriend that he physically assaulted her on at | east
one occasion. Johnson, 184 Ws. 2d at 333-34. The def endant
mai ntained that the incident never occurred and that his ex-
girlfriend fabricated the story so that he would be arrested and
she woul d have an opportunity to m sappropriate certain itens of

his property while he was in custody. 1d. at 334.
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187 On appeal, the defendant argued that the circuit court
erred by refusing to admt other acts evidence that his ex-
girlfriend, wwthin days of his arrest, attenpted to gain access
to certain itenms of his property that were in storage. Id. at
338. The court of appeals determned that it was error for the
circuit court to deny adm ssion of this evidence because it was
“directly linked to the crimnal events charged." |d. 338-39

The court explained its decision as foll ows:

If [the defendant] truly owned the disputed
property and if [the ex-girlfriend] truly attenpted to
gain possession of the property following her
accusati on agai nst hi m and hi s resul t ant
incarceration, the credibility of [the defendant]'s
theory of defense is obviously enhanced. We concl ude
that the rejected evidence was highly probative to
[the defendant]'s theory of defense.

Al though other wtnesses testified, this case
essentially turned on the jury's assessnent of the
credibility issue drawn between [the ex-girlfriend]
and [the defendant]. [ The defendant]'s proffered
evidence, if believed, offered a plausible scenario as
to why [the ex-girlfriend] mght have falsely accused

hi m

.o In nost instances, as the probative value
of relevant evidence increases, so wll the fairness
of its prejudicial effect. Thus, the standard for

unfair prejudice is not whether the evidence harns the
opposing party's case, but rather whether the evidence
tends to influence the outconme of the case by
"1 nmpr oper means. " W fail to see how [the
defendant]'s prof f ered evi dence constitutes an
i nproper neans to influence the outcone.

Id. at 339-41 (first, second, and fourth enphasis added)

(internal footnote and citation omtted). Because the other
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acts evidence was central to the litigation and necessary for
the defendant's argunments, the evidence carried great probative
value to overcone any prejudicial effect the evidence may have

caused. ld.; see also Pharr, 115 Ws. 2d at 348-49; Blinka,

supra, § 404.6 at 183.

188 As for unfair prejudice, in Witty, this court stated
that, to ensure a defendant's right to a fair trial, the circuit
court nust "carefully consider whether the prejudice of other-
crimes [or other acts] evidence is so great as conpared with its
rel evancy and the necessity for its admssion in the particular
case as to require its exclusion.”™ Witty, 34 Ws. 2d at 295
The determnation of wunfair prejudice nust be nade with great
care because "[n]early all evidence operates to the prejudice of
the party against whomit is offered. . . . The test is whether

the resulting prejudice of relevant evidence is fair or unfair."

Johnson, 184 Ws. 2d at 340 (citing Christensen v. Econ. Fire &

Cas. Co., 77 Ws. 2d 50, 61-62, 252 N.W2d 81 (1977)).
189 In Sullivan, the court defined unfair prejudice as

foll ows:

Unfair prejudice results when the proffered
evidence has a tendency to influence the outcone by
inproper mneans or if it appeals to the jury's
synpat hies, arouses its sense of horror, provokes its
instinct to punish or otherw se causes a jury to base
its decision on sonething other than the established
propositions in the case.

Sul | i van, 216 Ws. 2d at 789-90; see also Johnson, 184

Ws. 2d at 340 ("[T]he standard for wunfair prejudice is not

whet her the evidence harns the opposing party's case, but rather
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whet her the evidence tends to influence the outcone of the case

by 'inproper neans.'" (citing Christensen, 77 Ws. 2d at 61));
Blinka, supra, 8 404.6 at 185 ("In this <context, ‘'wunfair
prejudice' refers to the danger that the jury wll draw the

forbi dden propensity [or character] inference regardless of a[]
[imting instruction.™). The specific danger of unfair
prejudi ce when using other acts evidence "is the potential harm
in a jury's concluding that because an actor commtted one bad
act, he necessarily commtted the crine with which he is now

charged. " State v. Fishnick, 127 Ws. 2d 247, 261-62, 378

N.W2d 272 (1985) (citing State v. Tarrell, 74 Ws. 2d 647, 657,

247 N.W2d 696 (1976)). The circuit court's job is to ensure

that the jury wll not "prejudge a defendant's guilt or
i nnocence in an action because of his prior bad act.” |d. at
262.

190 The situation in which unfair prejudice is nost |ikely
to occur is when one party attenpts to put into evidence other
acts allegedly commtted by the opposing party that are simlar
to the act at issue in the current case. For exanple, in State

v. MGowan, 2006 W App 80, 111, 23-24, 291 Ws. 2d 212, 715

N. W2d 631, the court of appeals found reversible error where
the circuit court allowed the prosecution to present other acts
evi dence agai nst the defendant that was highly inflammatory. In
McGowan, the defendant was charged with four counts of first-
degree sexual assault of a child stemm ng from several incidents
involving hinmself and his cousin ten years earlier (when he was
18 and she was 8). Id., 111-2. During trial, the prosecution
56
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was allowed to introduce evidence suggesting that the defendant
had assaulted a different female cousin when he was 10 and she
was 5. 1d., 119-10. After being convicted, the defendant
argued to the court of appeals that the circuit court had erred
by admtting the other acts evidence. Id., 911, 13.

191 The <court of appeals sunmarized its reasoning for

reversing the conviction:

Her e, t he of fered evidence . . . undoubtedly
aroused the jury's "sense of horror” and "provoke[d]
its instinct to punish.”™ See Sullivan, 216 Ws. 2d at
789- 90. Revulsion as to this conduct 1is not
significantly mtigated by the fact t hat [the
def endant] was only ten years old at the tinme and the
event was an isolated incident. G ven the obvious
probable prejudice to the defendant, the probative
value of the evidence to prove a legitimte fact of
consequence—which is not proof of the defendant's
character—shoul d be strong indeed. The slimreeds of
probative value identified . . . crunble here wunder
t he wei ght of prejudice to the defendant.

Id., 123 (enphasis added). The court of appeals was concerned
that the jury, after hearing evidence of another heinous sexua
assault of a young child, would decide to punish the defendant
based on that fact alone rather than the facts conprising the

current charges. See id.; see also Fishnick, 127 Ws. 2d at

261-62 (citing Tarrell, 74 Ws. 2d at 657).
192 In the present case, the <circuit court was fully

engaged in the issues surrounding the adm ssibility of the other

19 The other acts evidence included the allegation that the
defendant forced his cousin "to performoral sex on him and [ he]
urinated in her nouth." State v. MGowan, 2006 W App 80, 99,
291 Ws. 2d 212, 715 N.W2d 631.
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acts evidence. It had presided over the defendant's first
trial, and it listened to the well-nade respective argunents.
Al though the court determned that the probative value of the
evidence was not substantially outweighed by its prejudicial
effect when it admtted the evidence, it did not nake express
findings to this effect. In these circunstances, an appellate
court should independently review the record "to determne
whether there is any reasonable basis for the trial court's
di scretionary decision.” Davidson, 236 Ws. 2d 537, 53 (citing
Sullivan, 216 Ws. 2d at 781); State v. Gay, 225 Ws. 2d 39,

51, 590 NN.W2d 918 (1999). W conclude that there is.

193 There is no denying that the other acts evidence
regarding a gun and a |arge anount of cocaine being present at
Payano's apartnment the day before the shooting may have caused
the "the jury [to] draw the forbidden propensity [or character]
i nference. " Bl i nka, supra, § 404.6 at 185. It is certainly
pl ausi bl e that some nenbers of the jury nmay have decided to
convi ct Payano based on "inproper neans" upon hearing the other

acts evidence. See Sullivan, 216 Ws. 2d at 789-90; Johnson,

184 Ws. 2d at 340 (citing Christensen, 77 Ws. 2d at 61).

194 Having said that, this is not a classic case of unfair
prejudice, |ike MGowan, where the other acts evidence is so
simlar in nature to the charged act that there is danger the
jury will sinply presune the defendant's guilt in the current

case. See McGowan, 291 Ws. 2d 212, 9111-2, 9-10, 23. Mbr eover,

the danger of unfair prejudice is not as great as it would be if
the other acts evidence were used to prove Payano's identity or
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that he commtted the charged offense. C. Witty, 34

Ws. 2d at 294 ("[T]he standards of relevancy should be stricter
when prior-crinme [or other acts] evidence is used to prove
identity or the doing of the act charged than when the evidence
is offered on the issue of know edge, intent or other state of
m nd. McCorm ck, Evidence (hornbook series), p. 331, sec.
157."). Al though we cannot say that the other acts evidence
presented no danger of wunfair prejudice to Payano, the danger
was not exceptionally high given the nature of the evidence
conpared with the nature of the charged of fense.

195 Instead, simlar to the other acts evidence offered in

Pharr and Johnson, the evidence offered by the State in this

case is directly linked and necessary to the determ nation of

Payano's guilt. See Pharr, 115 Ws. 2d at 348-49; Johnson, 184
Ws. 2d at 338-41. Kojis's testinony and the information he
provided O ficer Lutz of what he saw the day before the shooting
in Payano's apartnent was the foundation upon which the State's

case rested. Using the words of the Pharr court, "the [S]tate

needed to introduce [the] evidence." Pharr, 115 Ws. 2d at 348

(enphasi s added). The evidence offered a plausible explanation
as to why Payano m ght have shot his gun knowing that it was the

police at the apartnment door. See Johnson, 184 Ws. 2d at 340

Wthout that evidence, it was not possible for the State to
connect the shooting with its theory of why the shooting took
pl ace. See id. at 339 ("[T]lhe . . . evidence was highly
probative to [the defendant]'s theory of defense."); see also
Kourtidias, 206 Ws. 2d at 582 ("[T]his other acts evidence was
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very relevant to this theory of defense."). Wt hout that
connection, the State's case would have lacked credibility
because it would have been supported only by the State's bald
assertion that Payano nust have shot at the officer to buy tine
to hide or destroy drugs. Therefore, the other acts evidence in
this case is extrenely probative because the resolution of "this
case essentially turned on t he jury's assessnent
of . . . credibility" between the State's theory and Payano's
t heory. Johnson, 184 Ws. 2d at 340.

196 The other acts evidence offered by the State presented
"an alternative explanation of [Payano]'s involvenent [in the]
shooting[, which becane evident only] when the entire course of
conduct [wa]s reviewed." Pharr, 115 Ws. 2d at 348. | n other
words, "the evidence was highly probative to [Payano]'s theory

of defense.” Johnson, 184 Ws. 2d at 339; see al so Kourtidias,

206 Ws. 2d at 582 ("[T]Jhis other acts evidence was very
relevant to this theory of defense."). Consequent |y, because
the other acts evidence was absolutely essential to the State's

case, its probative value was conpelling. See Johnson, 184

Ws. 2d at 339-41; see also Pharr, 115 Ws. 2d at 348-49;

Bl i nka, supra, § 404.6 at 183.

197 Weighing the high degree of probative value against
t he danger of unfair prejudice, we cannot say that the probative
value of the other acts evidence is substantially outweighed by
the danger of unfair prejudice. See Ws. Stat. § 904.03;
Sullivan, 216 Ws. 2d at 772-73, 789; Davidson, 236 Ws. 2d 537,
135, Blinka, supra, § 404.6 at 170, 183-88. In our view, the
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probative value of the evidence substantially outweighs the
danger of unfair prejudice. Therefore, the circuit court's
decision to admt the other acts evidence was not erroneous. It
was not a decision "that no reasonable judge, acting on the sane

facts and wunderlying law, could reach.” See Jeske, 197

Ws. 2d at 913.

98 In considering the State's notion to admt the other
acts evidence, the court was told by defense counsel that the
def endant woul d not "contest and dispute the search warrant."” A
defendant is likely to be prejudiced by the fact that a jury
wll be told that a court has issued a no-knock warrant
authorizing police to break dowmn a defendant's door. A jury is
likely to speculate on the basis for that warrant. Provi di ng
the jury with the information about that basis for the warrant
may be nore harnful to the defendant than specul ation, but the
inevitable harm is a matter of degree. Not advising the jury
about the warrant would m sl ead and confuse the jury.

199 |If evidence does carry the danger of unfair prejudice,
the circuit court can mtigate that danger and |essen the unfair
prejudicial effect by wutilizing any of the followng: (1)
"stipulations”; (2) "editing the evidence"; (3) "limting
instructions"; and (4) "restricting argunent."” Bl i nka, supra

8 404.6 at 186; see also id., 8§ 106.1 at 46 ("Limted

adm ssibility is enforced through two procedural neans, nanely,
restrictions on argunents and jury instructions."). In fact,

precedent suggests that cautionary jury instructions can go a
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long way in limting the unfair prejudice that may result from

t he admi ssi on of other acts evi dence. ?°

20 See  Hunt, 263 Ws. 2d 1, 1172-73  ("[Clautionary
instructions help to limt any wunfair prejudice that m ght
otherwse result. . . . [T]he <circuit court offered proper
cautionary i nstructions on t he ot her-acts evi dence.

Accordingly, any unfair prejudicial effect caused by the
adm ttance of the other-acts evidence was substantially
mtigated by t he circuit court's cautionary
instructions . . . ." (citing Plynmesser, 172 Ws. 2d at 596-
97)); Sullivan, 216 Ws. 2d at 791 ("[A] cautionary instruction

even if not tailored to the case, can go far to cure any adverse
effect attendant wth the admission of the J[other acts]
evidence.") (internal quotations and citations omtted) (second
alteration in original); Shillcutt, 116 Ws. 2d at 238 ("[T]he
cautionary instruction read to the jury prior to introduction of
[other acts] testinmony sufficiently tenpered the prejudicial
effect of this evidence so as to allowits admssibility. [If an
adnonitory instruction is properly given by the court, prejudice
to a defendant is presunmed erased from the jury's mnd."); see
al so Blinka, supra, 8 404.6 at 186-87
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100 Although cautionary jury instructions are preferred®
and should normally be provided when admtting other acts

evidence, they are not required unless requested.?? See Ws.

2L W set forth note 1 from Criminal Jury Instruction 275 in
its entirety as a rem nder to counsel and to the courts the best
course of action for dealing wth cautionary instructions for
ot her acts evidence.

Whenever evidence has been admtted for a limted
pur pose, 8§ 901. 06 provi des t hat a cautionary
i nstruction nmust be given upon request.

The Wsconsin Suprene Court has held that the
trial judge is under no obligation to give a
cautionary instruction in the absence of a request by
t he def endant. Hough v. State, 70 Ws. 2d 807, 817,
235 N.W2d 534 (1975). The basis for the decision in
Hough was a recognition that it may have been a
tactical decision by the defense not to request an
instruction, out of a desire not to call further
attention to the prior act. However, the absence of a
curative or limting instruction has been considered
by the court in finding that adm ssion of other acts
evidence constituted reversible error. State .
Spraggin, 77 Ws. 2d 89, 101, 252 N W2d 94 (1977).
It nmay be desirable, therefore, for the trial judge to
i nquire of t he def ense  whet her a cautionary

instruction is requested and, if the defendant's
tactical decision is not to request the instruction,
to make a record of that decision. The trial judge

may al so wish to consider giving the instruction, or a
variation thereof, at the time the other acts evidence
is admtted in addition to the instruction given at
the cl ose of the case.

Ws JIl—€E&rimnal 275 at 3 (enphasis added).

22 W do recognize that in sone cases the defendant or the
defendant's counsel may not want the cautionary instruction
given "because such instructions often just underscore the
forbi dden purpose” the defendant w shes to avoid. Bl i nka,
supra, 8 106.1 at 46-47; see al so Hough, 70 Ws. 2d at 817
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Stat. 8§ 901.06 ("Wen evidence which is admssible as to one
party or for one purpose but not adm ssible as to another party

or for another purpose is admtted, the judge, upon request,

shall restrict the evidence to its proper scope and instruct the

jury accordingly.")? (enphasis added); Ws Jl—Crininal 275 at 3

("[T]he trial judge is under no obligation to give a cautionary

instruction in the absence of a request by the defendant."”

(citing Hough v. State, 70 Ws. 2d 807, 817, 235 N W2d 534

(1975))) (enphasis added); Blinka, 8 404.6 at 186 ("Oher act
evidence normally should be acconmpanied by an adnonitory or
limting instruction precisely because the evidence is being
introduced for only a limted purpose.”) (enphasis added).
However, the absence of a cautionary instruction can be
considered in weighing the evidence's danger of unfair prejudice
against its probative val ue. Ws JI—E&rimnal 275 at 3 ("[T]he

absence of a curative or |imting instruction has been

The problem for this court when no such request
for instruction is mde is to determne, from the
record, whether it may have been a trial tactic on the
part of the defense not to ask for such an
instruction, out of a desire, for exanple, not to cal
further attention to the prior act. This court has
consistently held that no sua sponte instruction need
be given wunder <circunstances where failure of a
defendant to request an instruction may reasonably be
part of a trial tactic, recently in the case of Watson
v. State (1974), 64 Ws. 2d 264, 219 N W2d 398.

23 "Contrary to the suggestion in the Judicial Counci
Commttee's Note to Ws. Stat. § 901.06, an instruction is not
mandatory unless the opponent requests that it be given."
Bl i nka, supra, 8§ 106.1 at 47 n.12.
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considered by the court in finding that adm ssion of other acts
evidence constituted reversible error."” (citing Spraggin, 77

Ws. 2d at 101)); cf. Sullivan, 216 Ws. 2d at 791 (finding an

overbroad cautionary instruction ineffective in mtigating the
danger of unfair prejudice).

101 Regardless of whether a cautionary instruction is
provided to the jury, "counsel may only argue the evidence for
its proper purpose, as delimted by the trial judge's ruling."”
Blinka, supra, § 106.1 at 47. G herwse, as in Sullivan, the
court may find that the probative value of the other acts
evidence is substantially outweighed by its danger of wunfair
prej udi ce. Sullivan, 216 Ws. 2d at 791-92 ("[T]he prosecutor
referred to the other acts evidence extensively in both the
opening and closing statenents and urged the jury to consider
what the evidence reveal ed about the defendant's character.").

102 In the present case, the circuit court judge did not
provide the jury with a cautionary instruction.?® However, she
did firmy adnonish the attorneys to |limt their argunments
regarding the other acts evidence to the purposes delineated by

the prosecution. The court stated the foll ow ng:

The State will not be allowed to suggest that M
Payano is a drug dealer. | think M. Kojis should
clearly testify that he didn't go there |ooking for
drugs, that neither he nor his friend bought drugs,
that there was no drug transacti on goi ng on.

24 According to the record, neither party requested an
i nstruction.
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But | do think that the context and the testinony
of this witness is sonething that the jury should hear
for a very narrow point.

(Emphasi s added.)

103 The court limted the use of the evidence to "a very
narrow point"—hnanely, as proof that Payano shot the gun,
knowi ng that the police were at the door, so that he could get
rid of drugs—and there is no suggestion that the evidence was
used for any reason beyond that "very narrow point." In fact,
the court of appeals makes nention in two different paragraphs
of its opinion that the State did not use the evidence for any

I nproper purpose. See Payano, 312 Ws. 2d 224, 1131, 35 ("[T]he

pr osecut or conplied wth t he trial court's
restriction . . . .").

104 Although the lack of a cautionary instruction may be
the deciding factor in some cases of whether the evidence is
admi ssible under Ws. Stat. § 904.03, see Ws JI—&rimnal 275
at 3, that is not the situation here because the probative val ue
of the evidence far outweighed its danger of unfair prejudice
with or without a limting instruction, see supra, Y193-098.

| V. CONCLUSI ON

1105 After careful ly consi deri ng t he facts and
ci rcunst ances, we conclude that the circuit court did not err in
admtting the "other acts" testinony of a confidential informant
about his observations of the defendant's possession of drugs
and a handgun in the defendant's apartnment on the day before the
police executed a no-knock search warrant at the apartnent. The

informant's testinony provided context for an incident in which
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a police officer was shot by the defendant. It explained why
the police were at the defendant's apartnent, and it provided a
pl ausi bl e expl anation of why the defendant fired his gun at a
police officer trying to enter the apartnent. The informant's
testinony served to rebut the defendant's claim that he was
acting reasonably in defense of hinself and his famly. | t
provi ded a notive for the shooting.

1106 The circuit court determned that (1) evidence of the
defendant's very recent involvenment with drugs and a gun at the
pl ace where the shooting occurred was offered for a proper
purpose wunder Ws. Stat. 8§ 904.04(2); (2) the evidence was
rel evant under Ws. Stat. § 904.01; and (3) the probative val ue
of the evidence was not substantially outweighed by the danger
of unfair prejudice under Ws. Stat. § 904.03. The circuit
court did not erroneously exercise its discretion because it
reviewed the relevant facts, applied a proper standard of |aw,
and using a rational process, reached a reasonable concl usion.
We Dbelieve the circuit court offered a cogent explanation for
admtting the evidence in the circunstances presented.

1107 Because of our decision on the first issue posed by
the State, we find it unnecessary to address the second issue.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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1108 ANN WALSH BRADLEY, J. (di ssenting). Wt hout even
| aying eyes on a piece of evidence that the prosecutor referred
to as "the heart of this case,” the ngjority purports to bal ance
the probative value of Kojis' other acts testinony and its
prejudicial effect.

1109 | refer to a tape of the 911 call Payano placed after
he fired the shot that injured the officer and before he was
apprehended in his bathroom It is difficult to inmagine a piece
of evidence nore probative of Payano's nental state than an
audio recording of that call. Yet, where is the tape? Wat was
said during that call? The mpjority notes that the tape is not
in the record and it noves on, untroubled."?

1110 Bal anci ng probative value and prejudicial effect is an
extrenely fact-specific process. Yet, here, the nmgjority
engages in a balance wthout weighing essential evidence that
was repeatedly played to the jury and perneated the testinony in
vari ous phases of the trial. At a mnimm the court should

suppl ement the record with the 911 tape before conducting this

bal ance.
111 If this tape is wunavailable, however, and | were
required to evaluate an inconplete record, I wuld agree with a

unani nous court of appeals that the circuit court erroneously
exercised its discretion when it admtted Kojis' testinony.
"[T] he probative value of Kojis' t esti nony, if any, i's

negligible" and if believed, it could readily provoke the jury

L' A transcript of the tape was marked as an exhibit. It
too, is mssing fromthe appellate record.
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to punish Payano due to a perception that he was a drug dealer

rather than for the crine charged. State v. Payano, 2008 W App

74, 49128, 30, 312 Ws. 2d 224, 752 N w2d 378. Accordingly, |1
respectfully dissent.
I

1112 The issue for us upon review is whether the circuit
court erred in admtting other acts evidence of Payano's drug
activity that occurred the day before he fired the shot. The
majority concludes that the evidence is relevant to provide
context and to rebut Payano's theory of self defense. After
conducting a balancing test, the majority determnes that the
evidence was properly admtted because the probative value of
t he evi dence outwei ghed the danger of unfair prejudice.

1113 There was no question at trial that Payano shot a
police officer. Rat her, the essential issue that the jury was
required to decide was what Payano believed at the tine of the
shooting. Did he know ngly shoot at the officer behind the door
in order to buy tine and destroy evidence? O did he shoot at
the door to protect hinself and his famly, believing that the
peopl e behind the door were trying to hurt hinf

1114 The tape from Payano's 911 call was entered into
evidence during both trials and repeatedly played to the jury.
Both the defense and the prosecutor attenpted to use the tape to
bol ster their argunents about Payano's claim of self-defense.
Neverthel ess, the tape is not part of the record on appeal. See

majority op., Y17 n. 4.
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1115 Certainly, Payano's own words during that phone call
woul d have been extrenely probative of his belief at the tine.
During his closing argunents, the prosecutor stated: "The best
thing that the defense has going for it clearly is the 911 tape,
and that's why it's played over and over. | don't blane them™

1116 Defense counsel argued that the tape denonstrated that
Payano thought that he had shot at sonmeone who was breaking in
to kill him rather than a police officer. In his opening
statenent, he said: "And the State will have you believe that
this person, Tony Payano, who called 911 is the sanme person who
intentionally fired upon a police officer. So |I ask you to ask
yourselves is that behavior consistent wth sonmebody who
bel i eves they have just commtted a crinme?"

117 During closing argunents, defense counsel argued:
"Seconds after that chaotic scene [when Payano shot at the
door], Tony Payano nmade that cal l, in a nmatter of
seconds . . . . And you can hear Tony, sonebody shooting,
sonebody shooting, and [his nother] screamng, she's in the
backgr ound, oh, my God, over and over. . . . [Alnd nost
i nportant here, why is a guy who knows he fired against a cop,
why would his first instinct be to call 9117 Is that the
conduct of sonebody who knows that they fired on a cop? No, of
course not. That is the conduct of sonebody who is acting to
protect his mnother and his cousin and hinself from people
breaki ng down his door, when he thought they were going to kil

him"
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1118 The prosecutor asserted that Payano nade the call
in order to falsely create evidence of his innocence: "Now I
don't know for sure whether or not Tony Payano deserves an
Acadeny Award for his performance on that day, but . . . unlike
every other piece of wevidence in this case, that piece of
evi dence was created by the defendant who is on trial[.]"

1119 Bal anci ng probative value and prejudicial effect is an
extrenely fact-intensive inquiry. Yet, the majority attenpts to
perform the balance wi thout reviewing the nost inportant piece
of evidence in the record. Rat her than perform ng the bal ance
in a vacuum the majority should supplenment the record with the
evidence that is at "the heart of this case"—the 911 tape.

|1

1120 On this record, however, the mjority concludes that
the other acts evidence was properly admtted. Kojis, a paid
informant, testified at trial that the day before the arrest, he
wal ked into Payano's kitchen and saw him "bagging up cocaine."
According to Kojis, who said he was famliar with the sale of
cocai ne because he "grew up in that environment,” this was no

smal | anmpbunt of cocaine for personal use. Rather, it was "a
bunch of bagged packages of cocaine along with |arge chunks."
121 He testified that he was famliar with the "packagi ng
that people in the Cty and County of M| waukee use for cocaine"
and explained to the jury how cocaine is bagged, the term nol ogy

used, and the quantities in which it is sold. It was Kojis'

opi nion that Payano had a "relatively | arge anount.”
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1122 After testifying about the presence of the drugs,
Kojis turned his attention to the gun which he observed on the
kitchen table next to Payano. He told the jury that he had

"experience around pistols® and that this gun was a "sem
automatic."” After further questioning, he identified it as a
" 380, " whereupon the prosecutor displayed to the jury either the
gun or a picture of the gun and asked several nore questions
about it.

1123 The State argued, and the mmjority agrees, that the
evidence was relevant to show context—that the officers were
legitimately at the door in the first place. The circuit court
accepted this rationale: "The jury [in the first trial], |
believe was left with the inpression that this search warrant
was sonehow arbitrary, based on nothing, that the police cane
storming in a place with no basis really for doing that, that it
may have been sonehow a violation of M. Payano' s
rights . "

1124 The problem with the context argunent is that it is
used to admt evidence that is not relevant to the elenents of
the charged offense. The circuit court accepted the context
argunment to admt evidence to defend the actions of the police
officers rather than evidence relevant to Payano's actions. As
the court of appeals noted, "[t]his case does not center on the
police officers’' conduct in executing the no-knock search

warrant” and the circuit court's rationale "is not pertinent to

our relevancy determ nation." Payano, 312 Ws. 2d 224, {25.
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1125 The State also argued, and the majority agrees, that
the evidence was relevant to rebut Payano's claim of self
def ense because it would show that Payano would be nore likely
to expect police officers at his door. Like the court of
appeals, | am not persuaded that Kojis' testinony about the
presence of cocaine and a gun at Payano's residence supports the
inference that Payano would reasonably have known that it was
the police at his door.

1126 Instead, | agree that "the alleged presence of cocai ne
at his residence the day before the shooting no nore supports
the proposition that he thus believed that the nmen attenpting to
break down his door were police, than it does the notion that
Payano believed they were hoodluns seeking to harm him his
not her, and his cousin, and steal the cocaine." 1d., 124.

1127 The probative val ue of evidence largely depends on the
degree of its relevance. See Daniel D. Blinka, Wsconsin

Practice Series: Wsconsin Evidence 8§ 404.6, at 183 (3d ed.

2008) . The other acts evidence here is probative of little if
anything other than Payano's character as a drug dealing
criminal and the inference that he wll behave accordingly.
Utimately, like the court of appeals, | conclude that the
probative value of Kojis' testinony is negligible, if at all.
1128 On the other hand, testinony tending to show that
Payano was a drug dealer presents the classic danger of unfair
prej udi ce. Not ably, no cocaine, cocaine residue, or drug
par aphernalia was found at Payano's residence, and Payano was

not charged with any drug-related crine. Yet, Kojis' testinony
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clearly left the inpression that Payano was a dangerous drug
deal er.

1129 Conmpounding the prejudice here is that the circuit
court failed to give a limting instruction, even though it had
earlier explained that it intended to give such an instruction
in order to reduce the danger of unfair prejudice. See majority
op., T34, n.6. Thus, the jury was not instructed about the
limted legal purpose for which the other acts evidence was
admtted. This left the jury unguided and free to draw legally
inmperm ssible inferences from the other acts evidence. I
conclude that Kojis' testinony had a tendency to influence the
outcone of the trial by inproper neans by arousing the jury's
sense of horror and provoking its instinct to punish or
otherwi se base its decision on sonething other than the crine

char ged. See State v. Sullivan, 216 Ws. 2d 768, 789-90, 576

N.W2d 30 (1998).

1130 Here, the balance is clear. As discussed above, the
probative value of the evidence was negligible—f at all. By
contrast, the danger of wunfair prejudice was extrenely high.
Like the court of appeals, | conclude that the probative val ue
was far outwei ghed by the danger of unfair prejudice.

1131 For the reasons discussed above, | respectfully
di ssent.

1132 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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